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Civil Procedure Outline

Subject Matter Jurisdiction
I. General Principles

A. Def. – The authority to decide the case befor it; not waiveable

B. Burden ( Parties seeking to invoke federal jurisdiction has the burden of proving that the case showed by heard in federal court

C. Dismissal ( If it is found that the court lacks subject matter jurisdiction ( dismissed

1. Rule 12 (h)(3) ( Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action

D. Voided Judgment ( If court is found not to have jurisdiction after the rendering of a judgment it is voided

II. Federal Question (28 U.S.C. § 1331) ( Jurisdiction extends to all civil actions arising under the constitution, laws, or treaties of the U.S.

A.  Must be integral part in Plaintiff’s cause of action and not anticipated

B. If federal claim is made only to get federal jurisdiction ( court will dismiss

C.  State courts can define federal issues

D.  Federal courts have original jurisdiction of federal question cases

E. The federal statute must have a private right of action
1. Private right of action – does a private individual have a right to sue for his / her own benefit

a. Statute must say that people can sue

III. Diversity Jurisdiction ( (28 U.S.C. § 1332) (District courts shall have original jurisdiction of all civil action where the matter in controversy exceeds the sum $75,000 and (1) citizens of different states (2) citizens of a state, and citizens and subjects of a foreign state (3) citizens of different states and in which foreign states or citizens or subjects thereof are additional parties (4) a foreign state, defined in section 1603 (a) of this title, as plaintiff and citizens of a state or of different state

A. Allows an out-of –state litigant to go to federal court so they won’t be exposed to local prejudice

B. Where diversity is the sole basis for jurisdiction the amount in controversy must exceed $75,000

C. Look at citizenship at the time the claim is filed

D. A foreign citizen or foreign country as a party does not destroy diversity

E. (28 U.S.C. § 1332 (c)(2)) Representatives and Administrators will be treated as having the citizenship of the parties they represent

F. Decline Diversity

1. Diversity result of improper or collusive joinder of parties

2. Domestic relations (divorce and child custody) constitute main subject matter
3.  Where probate matters are essence of the suit
4. Abstention Doctrine
G. Domicile = citizenship ( The place of your true, fixed, and permanent home and principal establishment, and to which he has the intention of returning (Resident + Intent to Remain Indefinitely)

1. Change of domicile ( Taking up different residence of domicile w/ intent to remain

a. Mas v. Perry (”A domiciliary of a state remains so for diversity purposes until he formulates an intent to permanently remains in another state.
H. Living Abroad ( Each party must be a citizen of a particular state

1. If an American citizen lives abroad there will be no diversity b/c they do not belong to a particular state

I. Alienage Jurisdiction ( Diversity ( Citizen of a state v. a citizen of a foreign country 

1. Two citizens of foreign countries cannot sue each other and receive alienage jurisdiction ( there has to be an American citizen of a state on one side

2. A resident alien (foreign living in a state) is deemed to be a citizen of that state ( diversity jurisdiction

a. Saadeh v. Farouki ( Aliens cannot bring suit against each other in federal court due to the requirement of complete diversity jurisdiction
J. (28 U.S.C. § 1332 (a)(3)) If P1 (Ohio) and P2 (Canada, living there) brings suit against D1 (New Jersey) and D2 (Canada, living there) there is still diversity because additional partied so not destroy diversity who are of foreign states or citizens thereof

K. (28 U.S.C. § 1332 (c)) Corporations ( A corporation shall be deemed a citizen of any state which it has been incorporated and of the state where it has its principal place of business
1. For diversity purposes the adversary cannot be a citizen of either one of these states

2. Courts use 2 tests when deciding principle place of business

a. Home Office ( the corporate headquarters; nerve center ( most commonly used

b. Bulk of activity ( principle place of business where the corporation carries on its main production or service activities; muscle test
3. Unincorporated assoc. and Partnerships ( Are not like corporations regarding citizenship; the citizenship if each member is looked at

a. Class action suits can be brought ( naming only those for whom complete diversity exists

L.  Destroying Diversity 28 U.S.C. 1359 ( Does not allow parties who are improperly or collusively joined to have diversity jurisdiction

M. Failure to name indispensable parties ( where the presence of a person who has not bee made a party to the action is vital to the fair carrying out of the litigation

N. Assignment of Part of Claim ( to defeat diversity jurisdiction removal a plaintiff can assign part of their claim to someone else; sell your claim

1. If P (Vermont) sues D (California) Before the action is commenced P assigns 1/50th of his claim to X (California) as co-plaintiff ( complete diversity is destroyed

IV. Amount in Controversy (28 U.S.C. § 1332 (a)) ( in all diversity cases, the amount in controversy must exceed $75,000; look at how much P is asking for

A. Does not include interest or court costs

B. In Federal Question cases ( no amount in controversy requirement

C. Burden of Proof ( party seeking to invoke federal diversity does not have to prove the amount exceeds $75,000, but show that there is some possibility that that much is in question

1. Show to a Legal certainty
2. Must be made in Good faith
D. If P sues for over $75,000 and recovers for less than this, then this does not default jurisdiction

E. Aggregating claims
1. If P’s claim exceeds $75,000 he may add any other lesser claims against the same defendant to it

2. P can aggregate his claims by adding together the smaller claims against a single D so that his claim will exceed $75,000

a. Once a P has aggregated his claims against one D he cannot join claims against other D for less than the jurisdictional amount

3. Multiple Plaintiffs
a. Court dived on whether if one P meets the amount and the others are below $75,000 can join their related claims w/ the $75,000 + claim against D

--Under supplemental jurisdiction they can if one claim meets the requirement then closely related claims may be joined

b. If no single P meets the amount ( can’t aggregate; includes class action (supplemental jurisdiction may trump this in 1367

--Exceptions ( 2 more P unite to enforce a single title or right in which they have a common and undivided interest
F. Injunctive Relief ( nonmonetary relief ( Courts look at it from side of P and D

G. If P originally sued in state court, and D removed to federal court, amount in controversy questions arise if a counter-claim is present

1. P removal ( can never remove

2. D removal ( if D make a permissive (by state law) counterclaim for more than $75,000 but P original claim is less than $75,00 D cannot remove

3. Compulsory claim if D’s counterclaim is compulsory under state law D may or may not remove

V. Supplemental Jurisdiction (formerly pendant and ancillary ( the district courts shall have supplemental jurisdiction over all other claim that are so related to claims in the actions w/ such original jurisdiction that they form part of the same case or controversy under Art. III; includes claims involving joinder or intervention of additional parties

A. 1367 (b) exception 1 ( original act is based on diversity (1332) then no supplemental jurisdiction; D’s can add supplemental claims and parties but P’s cannot ( evade jurisdictional requirement by naming D’s whose joinder satisfies 1332 and later adding claims not w/i original jurisdictional requirements solely for newly joined D’s

1. Other exclusions based on diversity

a. Rule 14 (a) ( Claims made by P against a 3rd party D

b. Rule 19(a) ( A claims against or by a person who is joined if feasible comes w/i supplemental jurisdiction

c. Rule 20 joinder ( allows multiple people to be joined as D if there is asserted against them jointly, severally, or in the alternative, any right to relief arising out of the same transaction (permissive joinder)
--Exception to Rule 20 ( if an outsider comes into the action as a Rule 20 permissive co-P rather than a co-D ( supplemental jurisdiction is not barred b/c they can assert relief in respect of or arising out of the same occurrence

d. Rule 24 ( Claims by perspective P’s who try to intervene under Rule 24 do not get supplemental jurisdiction

B. 1367(c) exception 2 ( District courts have right to decline supplemental jurisdiction

C. Federal Question ( If original claim comes under federal question jurisdiction you can add a state claim

D. 1367(d) ( Tolling ( P has 30 days to re-file in state court if federal court throws it out

E. Declining supplemental jurisdiction 1367(c)

1. Claim raises a novel or complex issue of state law ( state has not decided on it yet; would jury understand

2. The claim substantially predominates over the claim or claims over which the district court has original jurisdiction; is state claim closely tied to federal policy

3. District court has dismissed all claims over which it has original jurisdiction

a. Time ( the later the dismissal occurs the less likely the court is to exercise its discretion to decline to hear the remaining supplemental claim

4. In exceptional circumstances, there are other compelling reason for declining jurisdiction

F. Federal courts must handle cases like state courts would

1. When state court gets a similar issue ( can look to federal courts

G. Interlocutory appeals can be made by D concerning supplemental jurisdiction ( before judgment is rendered

H. If a plaintiff’s claims based on both federal and state law are such that he would ordinarily be expected to try them all I one proceeding, there is power in the federal courts to hear the whole (United Mine Workers v. Gibbs)
VI. Removal (28 U.S.C. 1441)
A. Where suit goes ( passes to the district court of U.S. for the district and division embracing the place where the state action is pending
1. Only cases which could originally have been brought in federal court can be removed (1441(a))

B. Federal Ques. ( cases may be removed by D regardless of citizenship or residence 1441(b)
C. Diversity ( in diversity cases, action may be removed only if no properly joined and served D is a citizen of the state in which the action is pending 1441 (b)
D. Remove multiple claims ( 1441(c) ( whenever a separate and independent claim or cause of action, within the court’s federal question jurisdictions joined w/ one or more otherwise nonremovable claims, the entire case may be removed and the district court may determine all issues; does not apply to diversity cases if P brings additional claims against a nondiverse party ( tactic nonremovable
E. Only a D can remove
F. Nonremovable actions 1445
1. Suits under Federal Employer’s Liability Act

2. Suits under worker’s compensation laws

G. 1441(e) ( The fact that the state court did not have jurisdiction does not prevent the D from moving to federal court

H. A case is not removable when commenced may sometime later become removable

1. If case becomes removable after 1 yr ( not removable

2. If P has amended his complaint
3. In diversity cases removeability is determined as of the time when the notice of removal is filed ( diversity must exist at the time of filing and at the time of notice for removal

a. Prevents D from attaining a new domicile just to get case removed

I. Party who brings a suit is “master of his claim” ( if they don’t want their claim interpreted to be a federal claim, they have that right

J. Remand ( federal court may determine that they don’t want to hear the entire matter ( remand 1441(c)
1. Some judges may remand all claims, even the federal ones, if state law predominates

2. If removal did not satisfy statutory requirements ( remand to state court it came from 1447(c)
3. The federal court also has the discretion to remand if federal trial of case would be jurisdictionally proper but unwise

a. Not appealable

K. D can waive right of Removal

L. Mechanics of Removal 28 U.S.C. §§ 1446 – 50
1. Filing ( D must file for removal w/i 30 days of the time he received service of complaint

a. 30 day clock does not start until D is formally served w/ the summons and complaint
--Except that a case may not be removed on the basis of jurisdiction conferred by 1332 more than 1 yr after commencement of action

2. Where filed ( D files by submitting to the district court a “notice of removal” setting out the facts that entitle him to remove

3. Stay ( Once notice is filed, state court takes no further proceedings until and unless district court decides

4. All D’s must join notice of removal

a. Exceptions ( D not served and those invoking 1441(c) involved in a separate and independent claim

M.  A district court’s error in failing to remand a case improperly removed does not prevent adjudication if the jurisdictional requirements are satisfied at the time of judgment (Caterpillar, Inc. v. Lewis)
Personal Jurisdiction

I. General
A.  Personal Jurisdiction – jurisdiction to decide a case between two parties or property; to have jurisdiction over individuals

B.  3 kinds

1. In personam – jurisdiction over the D’s person; gives the court power to issue a judgment against him personally

2. In Rem – gives the court power to adjudicate a claim made about a price of property or about a status
a. Covered by the same principles as in personam

3. Quasi in rem jurisdiction – the action is begun by seizing property owned by or a debt owed to the D, w/ the forum state

C.  Waiveable

II. Personal Jurisdiction
A.  Individual’s presence – jurisdiction may be exercised over an individual by virtue of his presence in the forum state
1. (Pennoyer v. Neff “This is my land”) – No state can exercise jurisdiction and authority over persons or property w/o its territory; no tribunal established by it can extend its process beyond that territory so as to subject either person or property to its decision

a. Fairness

i. Affording D opportunity to be heard

ii. Letting D know about proceedings

2. For a state to subject a nonresident D to in personam jurisdiction, the process requires that he have certain minimum contacts w/ it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice (International Shoe)
a. Changed the rules in Pennoyer
b. Now it is permissible for a state to have jurisdiction over a nonresident D

3. 4 Types of Contact

	4 Types of Contact
	Source of Claim
	Jurisdiction

	Continuous and Systematic
	Activity gives rise to claim
	OK, specific jurisdiction ( activity and underlying claim are the same

	Casual Presence
	Liability is unconnected
	No jurisdiction

	Continuous activity, very substantial
	Liability is unconnected
	OK; General Jurisdiction (applies mostly to corporations); it is fair to subject the court to this jurisdiction b/c they have a substantial presence in this state

	Single or occasional act
	Activity gives rise to claim ( activity is the basis for the underlying claim
	OK; specific jurisdiction


B.  Domicile – jurisdiction may be exercised over an individual who is domiciled w/I the forum state

1. Formula – Domicile = current dwelling place + intent to remain indefinitely

2. Domicile and Residence ( Domicile is more limited than residence, since people can have several residences
3. Domicile and citizenship ( domicile = citizenship in personal jurisdiction; a person can have only 1 domicile
III. In Rem Jurisdiction ( The power of a court to adjudicate the rights to a given piece of property including power to seize it and hold it

A.  Jurisdiction cannot be founded on property w/I a state unless there are sufficient contacts w/I the means of the test developed in International Shoe. (Shaffer)
1. A state may not assume jurisdiction over an issue merely b/c D’s property happens to be w/I the state

2. The Due Process clause doesn’t allow for this if the D does not have contract, ties, or relations

B.  Covered by the same principles as in personam

IV. Quasi In Rem Jurisdiction ( property or intangibles are seized not as the object of litigation, but merely as a means of satisfying a possible judgment against D
A.  Better to use property to get people to come to court

1. Special appearance – saying that you are not submitting yourself to someone else’s jurisdiction; another jurisdiction does not have power over you

a. If court says yes it does and you lose ( you can appeal on jurisdiction

b. You could walk out of court if court says yes ( be in the same position if you had never come

c. The court could say it does not have jurisdiction over you

V. Specific Jurisdiction – the claim was related along w/ the contacts were related to the underlying claim

A.  A state court may exercise personal jurisdiction over a nonresident D only so long as there exist sufficient “minimum contacts” between him and the forum state such that maintenance of the suit does not offend “traditional notions of fair play and substantial justice.” (World Wide Volkswagen)
1. The forum stat does not exceed the powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce w/ the expectation that they will be purchased by consumers in the forum state

2. Is it foreseeable that you would be haled into court in another state to defend yourself

a. May not be foreseeable that your product would end up in another state

B.  Minimum contacts = convenience and interests of the D

1. Courts look to the D to see if there has bee minimum contacts w/ forum state

C.  Fair play and substantial justice

1. State’s policies are regarded in this decision so there won’t be multiple trials

D.  Minimum contacts sufficient to sustain jurisdiction are not satisfied simply by the placement of a product into the stream of commerce coupled w/ awareness that its product would reach the forum state (Asahi)
E.  Even if there is minimum contacts, it cold still offend fair play and substantial justice
1. Inconvenience

F. There could be a choice of law clause like in Burger King.
VI. General Jurisdiction – courts have jurisdiction over any claim; activities in state are substantial and continuous
A.  Consent to general jurisdiction requires some knowing and voluntary act

B.  Quantity and quality of contacts are important

C.  Non-state corporations have to appoint an agent of process w/i the state or the Secretary of State does it

D.  State courts have jurisdiction over nonresidents who are physically present in the state (Burnham “Divorce / Jurisdiction Case”)
1.  The Due Process clause generally permits a state court to exercise jurisdiction over a D if he is served w/ process while voluntarily present in the forum state

2. Courts debate why states have jurisdiction over nonresident

a. Nonresident had sufficient contact

b. Nonresident enjoyed the benefits of state (safety, etc.)

VII. Consent
A.  Forum Selection Clauses (Carnival Cruise Lines)
1. Look at fundamental fairness

2. Look at the reasonableness of the forum that the K provides for

3. Usefulness

a. Limit where suit an be brought

b. Automatically determines the correct forum to spare expense

c. Monetary benefits

VIII. Notice – Rule 4 ( whether its fair for a state to exercise jurisdiction

A.  In order to satisfy due process challenges, notice must be by means calculated to inform the desired parties, and, where they reside outside of the state and their names and addresses are available notice by publication is insufficient (Mullane “Known and Unknown Beneficiaries”)
1. Where there is a better means of notification it should be used

      B.  Rule 4

1. You provide notice so D can defend himself

2. Rule 3:  A civil action is commenced by filing a complaint
3. The summons and complaint are served together

4. Service may be effected by any person who is not a party and who is @ least 18

a. Your lawyer could do it, but not a good idea

b. In business suits people will appoint an agent for service of process

i. Sometimes statute requires it

5. Can serve a person by mail only if the state allows it

6. When you bring an action in federal court can use state process rules b/c they are the same

7. 3 ways to deliver summons

a. Delivering it personally (from hand to hand)
b. Leaving it @ the individual’s house w/ someone of suitable age and discretion who resides there

c. Or delivering it to an agent authorized to receive service of process
8. D can waive service of summons

a. Saves $ in service of summons
b. If D does not cooperate w/ waiver the court will make him pay fees
c. Have 20 days from service to answer
d. Have 30 days to respond to P that you want to waive service
e. If D does not respond, then P has to start all over again and serve D in the formal way perhaps incurring the costs
i. Then D has traditional 20 days to answer
9. 2 ways to serve
a. Formal service

b. Waiver

10. Service on Corporation (organization, partnerships, or unincorporated assoc.)

a. Look to state laws to see if you sue each individual partner or the entire corp.

b. Deliver it to an agent authorized to receive service of process

i. Could be Secretary of State

11. Have 120 days after filing to send service of process (P)

12. Service on an infant or incompetent person will be prescribed by state law

IX. Long-Arm Statutes – to bring someone outside of jurisdiction of the court into the court

A.  Used more for individuals than corporations

B.  To obtain personal jurisdiction over someone
1. P must allege sufficient jurisdictional facts to bring the D w/I the coverage of the long arm statute

2. Whether sufficient minimum contacts are shown to comply w/ the requirements of due process

C.  Specific Jurisdiction – claim and contacts have to be related; claim has to arise from the transaction in the state

D.  D has to have some type of contact w/ state

1. Does D derive revenue from state

E.  As long as method of service is reasonable, can use long-arm statute

X. Venue
A.  Venue and Personal Jurisdiction
1. Venue ( statutory; PJ ( constitutional

2. Venue ( concerns district or division in state; PJ ( which state

3. Both relate to fairness and convenience

4. Determine where litigation is

5. Venue ( have to know the kind of entity you are dealing w/

B.  28 USC § 1391

1. 1st always determine what is the subject matter basis for case
2. 1391(a)(2) refers to transitory actions ( it happened anywhere

3. 1391(a)(3) is the fall back for venue if you can’t use (1) or (2)

4. Venue deals w/ where one resides
a. Can have multiple residences

C.  Forum Non-Conveniens ( venue is proper
1. The forum is inconvenient

2. Forum non conveniens dismissals ( the judge dismisses the court and tells P to refile in another state

a. Remains in state court

b. Case can be dismissed if forum found inconvenient

c. Court would never dismiss if it can be transferred
d. There is the Rule 12 motion to dismiss, but have to make motion in a timely manner

e. This is a common law remedy—no specific statute

3. Forum non conveniens transfers ( the court has the power to move the court

4. Federal System ( D can ask court to transfer b/c venue is improper

D.  1404 and 1406
1. Gives judges the power to move cases

2. 1404

a. Good venue statute 

b. Move from 1 good venue to another

c. Can transfer between divisions in the same district

3. 1406

a. If the case originates in the wring venue

b. Bad venue statute

i. Go from a bad venue to a good one

4. Cannot move a state court case to another state court, but you can move around w/i state

5. P chooses venue and D asks for change

6. Can change venue for fear of prejudice

7. If originates in state court and is removed to federal court, then you can change venue

8. If D fails to assert improper venue and time lapses, then venue becomes proper

9. Have to check to see before you ask for change of venue if the other venue you want to change to is correct

10. When a case is transferred under 1404, the case will take w/ it the good law of the first venue
a. The first venue has to be good venue in order to keep the law

Erie

XI. The Erie Situation ( what law applies in a particular case ( federal (procedural) or state (substantive)

A.  Began w/ Swift v. Tyson
1. If state law does not apply they will use general common law ( judge’s opinion

2. Erie v. Tompkins overruled

B.  If it is a matter of procedure ( federal law and if it is a matter of substance ( state law
C.  Erie v. Tompkins
1. Encourages independence and sovereignty of the states to have their own laws

a. State law applied in this case

2. Analysis
a. If the state law is basically substantive, Erie dictates that the state law must be followed

b. If the state law is basically procedural balance the strength of the state and federal policies (not embodied in any statute or in the FRCP)

i. Consider outcome determinativeness ( would the result be substantially different if tried in federal or state court

ii. Likelihood of forum shoppping

· Balance by whether the choice of which policy to follow is heavily outcome determinative ( if so choose state rule
· Balance by whether using the federal policy is likely to induce the P to forum shop (to choose between state and federal court based on whose law is more favorable to her) ( if so choose state rule
· Balance by whether using state rule is likely to thwart an important federal policy governing the procedures to be used in federal trials ( if so use federal rule


D.  Total Analysis
1st Erie deals w/ diversity actions in federal court (If a FQ action don’t apply Erie—you know to use federal)

2nd What issues are we concerned w/ that determines the applicable law

3rd What is the source of the federal law

a. US Constitution
i. No analysis needed b/c constitution dictates federal actions ( federal law prevails
b. Federal Statute (Stewart)

i. First ask did Congress have the authority to pass the statute
ii. Second does the statute relate to the operation of the federal court
· If statute is procedural then Congress has the authority to adopt ( federal law applies
· Have to decide if it is arguably procedural
iii. Federal statutes always apply federal law
iv. Stewart ( in federal diversity suits, federal rules, not state rules, should govern questions of venue

· As long as statute was enacted in the limits of the Constitution

v. Federal procedural statute take precedence over state rules
c. Federal Rule (Hannah)
i. First ask does federal rule come into conflict w/ state rule?

ii. Article III §2 gives Congress power to adopt 2072 – Rules Enabling Act

iii. If a FRCP is involved check it w/ 2p72 to make sure it is not in violation (FRCP deals w/ mode and manner how to pursue a claim and does not concern substantive issues)

· FRCP are not likely to be found in violation of 2072

· FRCP cannot enlarge, modify, or abridge state laws

iv. Make sure rule is in the authority of Congress ( goes back to what Constitution allows for

v. When a federal rule is involved, you almost always apply federal rule
vi. Hannah (Diversity car accident – which laws apply)
· Outcome determinative issue is a factor

· Forum shopping is a factor

d. Federal Practice (Byrd “Judge v. Jury”)

i. Article III §2 gives Congress power to adopt 2072 – Rules Enabling Act
ii. If a FRCP is involved check it w/ 2072 to make sure it is not in violation
iii. Uses the modified outcome determinative test ( Twin aims of Erie
· Forum shopping

· Outcome determinative test

iv. If have to answer if state or federal, court will make a difference (use balancing test) ( apply state law

· If outcome determinative and encourages forum shopping ( apply state law
v. The outcome determinative test may be trumped by a federal interest

Pleading

XII. Modern Pleading – purpose is to give notice to opposing party of the nature of the claim

A.  Two Types
1. Complaint (P)

2. Answer (D)

3. A reply can be made (P answering D if D has made a counter-claim)


B.  Drafting a complaint

1.  Look at court’s rules

a.  If a federal or state court ( look at their local rules



b.  District courts have local rules

2.  Do research on client’s claim in order for recovery

a.   Look at elements of the claim

3.  Rule 10 – Form of Pleading


a.  Short plain statement




i.  Can use Rule 7 to do this


· Can be a complaint, answer, counter-claim





b.  A caption is required





c.  Separation of paragraphs






i.  Makes it easier for D to answer

4. Complaints give:

a. Jurisdictional statement

b. Statement of claim ( describes nature of the controversy

c. Relief

d. Sometimes the lawyer will ask for a trial by jury


C. Rule 7 – Pleadings Allowed; Form of Motions

1.  Types of designations one can have


D.  Rule 11 ( Deterrence of bad conduct
1.   3 Aspects

a.  By signing a pleading a lawyer is certifying certain things (11a)



i.  All documents have to be signed

b.  11b – Representations to the court


i.  What are you telling the court?



ii.  Concerns non-frivilous motions

c.  Sanctions (11c)
i.  Can be enforced when bad deeds are done by a lawyer or client

ii. Can be initiated by a judge or a good lawyer ( once begun bad lawyer has 21 days to make good (safe harbor provision)

iii. Law firms can be held liable for employees

iv. The money that is sanction goes to the court

2.   Controls lawyer’s conduct





a.  Describes their responsibilities

3. State rules of professional conduct ( enforced by the Bar

4. Inherent powers of the court

5. What can a good lawyer do about a bad lawyer
a. Good lawyer can make a Rule 11 motion

b. Good lawyer can file a complaint w/ the Bar ( violation of the ethical rules

6. What should be in a complaint  
a. If you want to argue certain facts and you haven’t had discovery yet, you have to include the facts in your complaint
i. Can speculate
7. It is a violation of Rule 11 to file or to cause the filing of a suit w/o a reasonable belief in its validity or w/o making a reasonable inquiry into the facts of the case (“Phony Ads”)
E.  Special Pleading Rules – Rule 9

1.  Fraud – disfavored claim; it’s treated differently



a.  Difference between fraud and negligence ( intent

i.  Intent makes fraud more serious



b.  Can get punitive damages



c.  Must be specific when you talk about fraud


i.  If not specific enough court could give leave to amend

· P could decline to amend

· P could amend and case would go on

2. No rules specifying a higher pleading burden

a. Civil Rights not held to a heightened pleading standard

F.  Pre-Answer Motion (Rule 12)
1.  A motion is a formal request

2.  Contains several types of motions

3. 12e ( Motion for a more definite statement
a. Usually D uses 12(b)(6) ( failure to state a claim upon which relief can be granted

b. 12f ( Motion to Strike
4.  A pre-answer motion is made before the motion is filed

a.  Once judge rules on it the other party has 10 days to respond

b.  Can only make 1

c.  If you can assert a pre-answer motion and win and get the complaint dismissed ( good thing to do



G.  Answer / Reply
1.  Estopped – a bar that prevents one from asserting a claim or right that contradicts what one has said or done before or what has been legally established as true

2.  The time period in which D must answer depends on the mechanism it is delivered

a.  Service Rule 5(b)
3.  Rule 8(a)


a.  Short plain statement

4.  Rule 8(b) Defenses; Form of Denials
a.  D can admit or deny ( they can’t just say that they didn’t do it

b. If P has multiple allegations, then D has to answer each complaint

      5.   8(d) Effect of failure to deny
a. If you fail to admit or deny then it will be looked upon as an admission

        6.  Affirmative Defenses 8(c)



a.  D makes these

b.  What the P says may be true, but D is not responsible b/c he has defenses



i.  Puts P on notice that D was not negligent



ii.  D has to explain each affirmative defense

c.  “I deny ____ b/c ____”

d.  “I am relieved of liability b/c of _____”

e.  General Denial – you just say, “I deny . . . “ all of the allegations

        7.      Rule 8(e)(2)
a.  Before discovery and the rest a party can make 2 or more statements that re contradictory and get away w/ it

i.  D can claim conflicting defenses

         8.  Reply – An answer to a counter claim made by D

a.  There can only be a reply if there is a counter-claim, but courts may demand a reply



J.  Amendments / Relation Back Rule 15
1.  A claim that does not arise out of the same conduct, transaction, or occurrence as the original claim does not relate back to there original pleading (Failed operation)

2. When allegation in an amended complaint derive from the same nucleus of operative facts, the amended complaint relates back to the date of the original complaint. (“B-Ball Injury”)
3. Provides for liberal amendments in 15(a)
4. 15(b) is the clean-up rule
a. Provides for cleaning up pleadings to conform w/ evidence

5. 15(c) Relation Back Amendment Rule
a. Addresses statute of limitation problems

b. The amendment takes the date of the initial pleading

c. If P adds new claims they have to relate back to the initial claim

d. 15(c)(3) ( did the D have notice; add or change parties
i. If the complaint misspells the party’s name

ii. If sent it to eh wrong party

· The correct party has to have known of the complaint prior to the expiration of 120 days (doesn’t have to be served by then, D just has to know about it.

Remember A Civil Action
Twin Aims of Erie Balancing test





1. Is issue diversity or FQ?


2.  What is the source of the law—state or federal?


3.  Is there a conflict between laws?


4.  Is it a procedural or substantive issue?





3 Ways to determine if procedural or substantive


1.  Is it obvious procedural or substantive?


2.  If it falls in gray area and overlaps ( look at source of law and use outcome determinative test


3.  2072








