Pleadings

A. KEY:

1. Rules specifically about the COMPLAINT or CLAIMS (Pleading)

2. Rules specifically about the ANSWER (Responsive Pleading)

3.     Rule 12 objections (Motions) or OTHER.

B. To provide the other party with notice about the case.

C. Notice pleadings v. Code pleadings

1. Notice = federal courts and most states = less information
a. less information

b. less chance merits will be resolved at this point

c. increases the importance put on other procedural mechanisms to resolve

d. waits till summary judgment stage to weed out frivolous suits

2. Code = minority of states (large portion of US population) =more information
D. Rule 8:

1. 8(a)(2):

a. general pleadings: all claims (cross, counter, etc)

b. “a short and plain statement of the claim showing that the pleader is entitled to relief.”

c. Don’t need to present a prima facie case (elements, facts, etc)
d. ONLY need to state a claim for relief NOT cause of action (Code states require this: elements, duty, breach, injury)
2.
8(a)(3):
a. Requires that a demand for relief must be pleaded in the complaint.
b. Authorizes demand for different types of relief (Punitive and Compensatory damages).
c. Also authorizes demands for relief to be in the alternative (Punitive and Compensatory or in the alternative, ONLY Comp.)
E. Rule 12(b)(6):  MOTION NOT A PLEADING
1. “motion to dismiss for failure to state a claim for relief”

2. Is a reaction to 8(a)(2) “short and plain statement”

3. When appraising the sufficiency of a complaint:
a. It should not be dismissed for failure to state a claim, unless it appears beyond doubt that the ( can prove no set of facts in support of his claim which would entitle him to relief.
4. DOES NOT get to the merits of the case, only the presentation of the claim.

5. Complaints are vulnerable to 12(b)(6) if:

a. ( seeks relief that is not prohibited by current law. (he gets the benefit of all the facts, but law provides no remedy for this.)

b. ( hasn’t alleged a sufficient claim  (not properly plead complaint)

1) Ct. usually allows ( leave to amend 

c. ( alleges facts that constitute a claim and a complete defense (( hit me, after I told him to hit me.)

F. Rule 9

1. Specific situations.
2. That by their nature must be pleaded in a specific way.

3. More notice must be given.

4. 9(b)—all claims of fraud, or mistake need more information

a. circumstances constituting fraud or mistake shall be stated with particularity.

1) Fraud can be frivolously claimed, so we want to take care of this at the complaint stage.

2) Tells the ( which way he has committed fraud. (fraud is very broad)

b. Fraud = time, place, content of false representations.

c. Mistake = unilateral mistake, mutual mistake, etc.

5.
9(g):


a. “when items of special damage are claimed, they shall be specifically stated.”

1) General damage = injuries that are natural result of (’s act.

2) Special damages = natural, but no necessary consequence of (’s act.

3) Punitive damages = punishment.

b. Example: Auto wreck: General = back injury

         Special = high blood pressure

c. YOU CAN STATE ALL YOUR DAMAGES IN PARTICULARITY TO MAKE SURE YOU COMPLY WITH 9(g).
d. Some claims only have special damages, so if you don’t specify them—you can be dismissed 12(b)(6).
5. Supreme Court has created a “common law” measure that requires you to be more specific in Civil Rights cases.

6. 8(e)(2):
a. Authorizes: 1) Alternative pleadings and 2) Hypothetical pleadings.

b. In the “complaint” or “answer”

c. Alternative = “either A happened or B happened (either, or)

1) Alternative facts reference (Either there was not a K, or ( breached and I didn’t)

2) Alternative legal basis for claim (either “common law” was violated or statute was violated) (either I have a K claim or a Tort claim) (2 (’s, either A did it or B did it.)


d. Hypothetical = “if then” pleading = (if ( was driving too fast, then he was negligent.

7. 54(c):

a. Judgment by default: can’t exceed the amount the ( prayed for.

b. If ( thinks the amount prayed for is OK w/ him, then he may want to not answer at all—get a default judgment against him—and pay only the amount prayed for.

c. SO, ( should ask (pray) for the amount they really want.

8. Rule 10:

a. Describes the way (FORM) pleadings should be written:

1) 8(a) requirements in separate paragraphs

2) not required, but usually provide some facts.

3) Some increased detail to give the illusion of a strong case

A) Careful, you can go overboard

4) Demand for justice

5) May want to demand a jury trial now (since you have to within 10 days)

6) Signed by lawyer and plaintiff.

9. Rule 12(e): MOTION NOT A PLEADING
a. “motion for more definite statement”
b. Premise: the complaint is so vague that: “the ( can’t reasonable frame an answer.”
1) Only need info sufficient to answer the complaint, If the plaintiff provides enough, motion will be denied.

2) ( asking for more info to form a “better” answer is not what 12(e) is for.

A) The evidence portion of the trial will do this.

3) Judicial attitudes towards 12(e) motions are shaped by what the jurisdiction requires of the complaint. (If a notice state, less info, if a code state more info.

c. HOW TO FILE A 12(e) motion:

1) I.D. deficiency in complaint

2) Why you can’t frame an answer.

3) What information you want.

d. REMEDIES:

1) ( has to file an amended complaint in compliance w/ the courts required information.

A) (can file another 12(e) motion if the amended complaint is still not sufficient.

2) ( can refuse to amend and the case will be dismissed.

A) ( will appeal if he thinks his complaint was sufficient.

e. Just like other Rule 12 objections, must be filed in “pre-answer” form, AND you must consolidate all the Rule 12 objections you have including 12(b)(2), 12(b)(3), 12(b)(4 & 5).  

1) Exception: If the complaint you are requesting more information from in your 12(e) motion, lacks information on 12(b)(2-5), you have not waived them by making your 12(e) motion w/o consolidating the objections.

10. Rule 12(f):

a. Motion to Strike
b. BOTH ( and/or ( can make this motion.

c. If any of the opposing party’s pleadings are:

1) insufficient defense

A)
defense is not one recognized by law.

2) redundant

3) immaterial

4) impertinent

5) scandalous

d. IS A RULE 12 so you must consolidate w/ 12(b)(2-5)
11. Rule 8(b):

a. Governs answers and how to frame the answer

b. Types of answer:

1) Admit

A)
In part or in whole

2) General denial

A) short answer denying all claims (including jurisdiction)

B) usually not made because must deny in total, so if jurisdiction is OK, your denial is false, and ( can make a 12(f) motion to strike.

3) Specific denial

A) Usually refers to a certain paragraph of the complaint.

4) Qualified denial

A) Admit some things in a paragraph of the complaint, but deny the rest.

5) Denial on information and belief

A) NOT explicit in 8(b), but you can use it.

B) When you don’t have personal knowledge, but someone told you to deny it, so you do.

C) CORP.’s usually deny this way, EE, lawyer

D) If this denial is not true, ( can make a 12(f) motion to strike.
6) Lacks sufficient knowledge or information to form belief

A)
lacks ability to find info to form belief

7) “negative pregnant”

A) COMMON LAW DENIAL actually denies immaterial part of complaint, 

B) Denying in the same language of the allegation.

C) Example: Complaint = Car exceeds  $5K

  Answer = Deny the car exceeds $5K.





What did you admit? Was it worth $5K? 



( would make a 12(e) motion “more definite”

c. Denial must meet substance of averments denied.

1) “Prove it” won’t work

2) General denials usually don’t suffice.

d. What to Admit and what to deny?

1) Don’t admit anything you are not positive of.

2) Anything dependent upon witness credibility you don’t want to admit

3) If you admit something the jury will never hear it. (i.e. ( was drunk when this happened)

12. 8(d):

a. FAILURE TO DENY IN AN ANSWER = ADMIT.
13. 8(c):

a. Affirmative defenses must be set forth in answer

b. Not an exhaustive list:
1) accord and satisfaction, arbitration and award, assumption of the risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statue of limitations (S/L), waiver.
2) Any other affirmative defense.
c. COMPLETE DEFESE = AFFIRMATIVE DEFENSE

d. If you don’t put an affirmative defense in you answer, YOU WAIVE IT. (unless you get make an amended answer within 20 days.
14. 7(a):

a. ( can “reply” to a “counter claim” that is included in the “answer”

b. Court may order this “reply” to an answer or a “third party claim”

15. Rule 11:

a. Violations and Sanctions (upon lawyers and unrepresented parties)

b. UNLESS it is proven that the represented party or a firm is responsible for the lawyers actions. 
c. Establishes a lawyer as a filter for the court, not merely a hired gun for his client.

d. Is the argument any good?

e. 11(b):
1) By signing, the lawyer is certifying that to the best of the lawyer’s knowledge, information, and belief, after reasonable inquiry under the circumstances (interview client, look over applicable documents)--NOT DISCOVERY OR EVIDENCE—just reasonable is true.

A) Factors: How much time did you have? (was S/L running out tomorrow?)

B) If your client says one thing but you can find no one to corroborate = his testimony is evidence so you are OK.

C) Hint: Write a memo in the file about your reasonable inquiry.  This covers you.

2) Violations:

A) 11(b)(1): suit being filed for improper purposes.

1. such as to harass or cause delay or increase the cost of litigation unnecessarily.

B) 11(b)(2): the claims, defenses, and legal contentions are not warranted by existing law.

1. Represented parties will not be held liable for this.  (It is the lawyers job to know and/or research the law)
2. Existing law (PROBLEM) = what if existing law should be changed. Brown v. Board of Ed.
a) Can use dissenting opinions as basis of why existing law should be changed.

3. If there are REPEATED rejections or your contention in existing common law, and you base your case on these rejected contentions = VIOLATION.

C) 11(b)(3): legal contentions do not have evidentiary support.
D) 11(b)(4): denials of factual contentions are not warranted on the evidence.(or not reasonable based on a lack of information or belief.)
3) 11(b) = if you haven’t written a contention (in violation), then orally advocated it = NO VIOLATION

          = if you have written a contention (in violation), then orally advocate it = VIOLATION

f. 11(c):
1) Sanctions

2) Discretionary
3) 11(c)(1):

A) “safe harbor”
B) must serve lawyer

C) then give him 21 days to rectify the situation

a) they can pull the document or withdraw the oral contention.

D) PROBLEM: gives frivolous contentions 1 free shot.

4) 11(c)(2):

A) Only purpose is to deter future abuses, NOT to compensate the victim.

B) Judge can’t look at the offended party’s time sheets in federal court (that would be compensating)
C) Special and Specific deterrence = deter this person.

D) General deterrence = lawyers in general.

E) Discourages monetary sanctions.

1983 Rule 11 (used in KY still) v. 1993 Rule 11 (used in some states & FEDERAL CT.)

                    1983                                                1993
applies to whom=      Person who signs                    (  Signer or responsible party

applies to what  =      Any written document            (  Written, or later orally advocating

time of application=  At the time it was filed           (  Can’t argue later, if now invalid

sanctions              =    Mandatory (w/o motion)       (  Discretionary                                
“safe harbor”    =                 NO                               (           YES 11(c)(1)

type of sanctions=     1. Deter future abuses AND    (   1. Deterrence ONLY 11(c)(2)

                                    2. Compensate victim              ( 

16. Rule 15

a. Amended Pleadings

b. Amended pleading supersedes the original pleading that it amends

1) Amended claim supersedes the original claim, but ( is allowed to respond to the amended claim WITHIN 10 days.

c. Purpose = to decide a case on merits, not procedure

d. 15(a) = When can you amended pleadings:

1) “as a matter of course”

A) If you file a pleading that requires or allows for a response (claim, counterclaim, crossclaim), and no answer yet, you CAN AMEND your claim “as a matter of course”—ONLY ONCE
B) If you file a pleading that does not require or allow for a response ( an answer or reply to an answer), you CAN AMEND your response (answer or reply), within 20 days—ONLY ONCE

2) After that period:

A) MUST make a motion for leave of court to amend.
B) OR get permission from other party.

C) Opposition can respond to the motion for leave of court to amend.

D) MUST FILE:

1) motion for leave to amend, AND

2) the proposed amended pleading. (so the court can determine if it is valid)

E) “leave shall be freely given when justice so requires”

1) Judge will want to know:

a) Why not in original?

1. Didn’t have the info yet.

b) If deny the motion will the party wanting to amend be subject to prejudice?

c) If granted does the opposing party suffer an injustice?
e. 15(b) = “Constructive Amendments”

1) Amendments to Conform to the Evidence

2) Need to amend pleadings, but don’t want to file new papers.
3) One party has changed their mind about—evidence, legal contentions, etc.

4) 2 scenarios

A) Implied Consent:

1. If the issues not raised by the pleadings are tried by implied consent of the parties, these issues will be treated as if in the pleadings.

a. You don’t have to physically change the pleadings.

b. It is a “constructive amendment”
2. Tried by implied consent (Did they realize a new issue had been brought up?)

a. Evidence introduced w/o objection by the party now objecting because not in the pleadings.

b. Evidence introduced by the party now objecting because not in the pleadings

B) Not implied consent
1. Opposing party did object when brought up because not in the pleadings.

2. Court can still “constructively amend” the pleadings if the opposing party is NOT prejudiced.

a. BURDEN OF PROOF

1) On the objecting party, but

2) Party wanting to amend has burden to show objecting party is not prejudiced

b. Judge can grant a continuance to enable the objecting party to meet such evidence

c. If a jury trial, continuance may lead to a mistrial

f. 15(c)

1) Amendments “relating back”

2) Premise: Compliant is filed before the S/L period, but the amendment is filed after the S/L period.

3) Pertains to things that occurred before the original complaint.

4) “relates back” is a legal fiction like “evidence conforming to the evidence”

A) The court pretends as if the amended pleading was filed along w/ the original complaint.

5) Amendments “relate back” to original when:

A) 15(c)(1): when “relation back” is allowed by the state law that provides the S/L.
1. Federal question = always federal S/L

2. State law (diversity case) = Erie analysis

3. S/L period is always substantive so apply state law if no conflict.
4. If the applicable law allows more linient then you can use it.

B) OR, 15(c)(2): The amended complaint contains a claim or defense arose out of the same transaction as the original pleading.
1. Example: beach of a different K –Not the same transaction.

2. If ( is expanding the facts arising out of the original claim = Same transaction.

3. Amendment cures a defective portion of jurisdiction of the original pleading = Same transaction (because it doesn’t change the claim or defense)

4. 12(b)(6): objections to original complaint, w/ leave to amend = Amended complaint if arises form same transaction = “relates back”

5. Change in legal theory (tort to K, common law to statutory) = as long as the same transaction = “relates back”

C) Or, 15(c)(3): Changing the identity of the (
1. 1st sentence: Has to satisfy 15(c)(2)(arising out of same transaction), 

a. AND, serve the new ( within 120 days (as per Rule 4(m).
b. THEN MUST, A): ( has received notice (not necessarily formal notice) and will not be prejudiced.

1) prejudiced = disadvantage because not enough time to prepare for trial (to file an “answer”)

2) Example: If S/L is 6 yrs and now want to add this time on to it = >prejudice.

3) If S/L is 1 yr and now want to add this time onto it = <prejudice.

4) Notice could be word of mouth.

c. AND, B): “knew or should have known “but for” a mistake.

1) Mistake 3 ways:

A) misconduct of ( (gave the feeling that ( had named the correct ()

B) due to ( good faith error OR reliance on 3rd party information that was in error = “Excusable neglect” (because the good faith of ( negates the (’s theory that this is past S/L.

C) “identity of interest”—original (, and amended ( are so closely related in business operations or activities that notice of one serves as notice to the other. (suing the parent Corp., should have been the subsidiary)

g. Rule 15(d): Supplemental Pleadings

1) Deals with events that have occurred after filing of the original complaint.

2) Supplements and continues the original.

3) NO “matter of course” must be by the permission of the court.

4) Since this has occurred since the original—S/L is no problem so “relates back” not an issue

A) Example: Original complaint = battery—then ( dies—(now it’s a wrongful death complaint)

I. Joinder of Claims

A. General philosophy of both fed. and state systems is to allow liberal joinder of claims and parties.

B. Set off = cross claiming from a different transaction to lessen the (’s net judgment

1. Always limited to the amount of the (’s claim

2. Generally not allowed when an Insurance Co. is involved, b/c the Co. should pay the individual not just “net out” the judgment to the Co. benefit.

C. Rule 13 (Counterclaims and Cross Claims)

1. Rule 13(a) = compulsory counterclaims

a. “if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim”

b. MUST be asserted in the present action.

1) Exceptions: 

A) Rule 13(a)(1) = if it is already pending in another proceeding, OR

B) Rule 13(a)(2) = suit in which ( has obtained jurisdiction by attachment and in which the court has no jurisdiction to render a personal judgment.

1.
Has NO practical importance after Shaffer v. Heitner abolished quasi in rem jurisdiction.

2. Rule 13(b) = permissive counterclaims

a. “a pleading may state any counterclaim even if it does NOT arise out of…….

b. NOT barred in subsequent actions, not barred if not brought in original suit.

c. need not arise out of same transaction as (’s claim

d. MAY, but need NOT, be asserted in the present proceeding.

D. “arising out of same transaction” = LOGICAL RELATIONSHIP is the standard test for Compulsory v. Permissive counter claims 

1.
Done for reasons of efficiency

E. (’s can’t counterclaim in a different capacity than they were sued.  

1. Ex: Bank sued as a Corp., can’t counterclaim as a trustee.

F. Supplemental SMJ of Counterclaims:

1. Compulsory = same transaction, of course same nucleus

2. Permissive = not same transaction, but not automatically no Supplemental Jurisdiction.  

a. Could be different transactions but the same nucleus

b. Usually not same nucleus though.

G. Doctrine of Claim Preclusion
1. Res Judicata

2. Common law doctrine

3. If a judgment for (, the claim in that litigation is “extinguished” (it is merged in the judgment)

a. You can bring action to enforce the judgment, but not again on the claim.

4. If a judgment for (, the claim is “extinguished” and a future action on the same claim is barred.

5. “Extinguished” = all rights for the ( arising out of the transaction or series of transactions are barred from future actions.

H. Issue Preclusion

1. In a subsequent action on a different claim, concerning the same issue is barred also.

F. Rule 18 Joinder of Claims and Remedies

1. Rule 18(a) = Joinder of Claims

a. Party asserting a claim to relief as an original claim, counterclaim, cross-claim, or 3rd party claim, MAY join as independent or as alternative, as many claims as it has against the opposing party.

2. Rule 18(b) = When a new claim comes up only after the original claim came to a conclusion, the 2 claims can be joined in 1 action, BUT

a. court SHALL grant relief in that action only in accordance w/ the relative substantive rights of the parties.

EXAMPLE: Fraud (2 claims) 1. = $ 2. Set aside conveyance;

Has to get $ damages and prove liable, before he can set aside the conveyance.

II. Joinder of Parties

A. “who can and should be the ( and (.”
B. Compulsory Joinder = Rule 19 Joinder of Persons Needed for Just Adjudication
1. Rule 19(a) Persons to be joined if feasible

a. “Person whose joinder will not deprive the court of SMJ, SHALL be joined if:

(1) in the persons absence, complete relief cannot be accorded by the court, OR

(2) person claims an interest relating to the subject of the action, AND the action continuing in their absence may:

(i) impair or impede the person’s ability to protect that interest, OR

1) Can the claim be brought elsewhere, or is it precluded?

(ii) leave the present parties subject to risk of incurring double, multiple or inconsistent obligations by reason of the claimed interest.

1) Focus on fairness to the (.

2) Not going to prejudice ( to multiple actions enough to justify the dismissal of the action

3) Example = Bus wreck with many Plaintiffs, all could sue and open the Defendant up to inconsistent obligations

If the person is not joined the court SHALL order the person be made a party.

If the person should be joined as a ( and refuses, the person may be joined as a (, or if proper an involuntary (.

If they object to venue and joinder of the party would render venue improper, that party SHALL be dismissed.”

b. If a party meet the criteria of 19(a)(1-2) it is necessary, and must be joined if feasible.
1. Feasible:

A) Service of Process = if OK = feasible

B) SMJ = if OK = feasible
C) Once joined if the object to venue and it is improper dismissed = not feasible
c. If a party is not necessary, go on w/o them.

d. If necessary and NOT feasible:
1. court must decide if indispensable.

2.
Rule 19(b) Indispensable 

a. Extraordinary case when absent party is “indispensable”

b. 4 factors (very discretionary):

1. prejudice to the person absent, or those already parties

2. can the prejudice be lessened in the shaping of relief
A) Can the judge lessen the absent party’s prejudice by shaping relief

B) Judge lowers the award amount to let the other Plaintiffs collect later

C) Example = Bus wreck

3. judgment rendered in the absence of the person adequate?

A) examine the impact of proceeding w/ the case

4. Adequacy of remedy if case is dismissed.
A) Can the ( take the case somewhere else where the absent party is feasible?

c. If the party is indispensable the court is REQUIRED to dismiss.

3 Rule 19(c) = a pleading asserting a claim, must state the names, if known to the pleader of any person described in 19(a)(1-2) (compulsory, necessary) who are not joined and the reasons why not.

4 Rule 19(d) exception = Class Action

5.
Supplemental Jurisdiction is NOT available when a party is brought in by Rule 19 when based on diversity. (1367(b))


a.
It is available when SMJ is based on federal question.

C. Permissive Joinder (Plaintiff deciding whom to sue)
1. Allows joinder of (’s/(’s in comparable terms

2. As many (/( as you want

3. Rule 20(a): Joined as a (:
a. “anyone that asserts a right to relief, MAY join the action as ( (jointly, severally, or in alternative, AND

b. “The right MUST arise out of same transaction or occurrences, AND

c. “if any question of law or fact common to all these persons will arise in the action.”

1) Only have to have one law or fact in common

2) If the party does not rise to the level of “necessary” Rule 19(a)
3) Logical Relationship Test = “same transaction” (like joinder of claim)

4. Rule 20(a): Joined as a (:
a. “if there is asserted against them (jointly, severally, or in the alternative), any right to relief, in respect of, OR arising out of the same transaction, occurrence, or series of transactions or occurrences, AND

b. if any question of law or fact common to all (’s will arise in the action.”

5. ( or (: not necessary to have an interest in all the relief demanded, or liability, ONLY those which concern them.

6. Rule 20(b) = Court can separate the trials to avoid:

a. embarrassment

b. delayed

c. or put to expense by the inclusion.

7. Still restricted by Supplemental Jurisdiction SMJ:

a. Fed. question = if same “case or controversy” then OK

b. Diversity:

1) NO—state law claims, against non-diverse (’s, joined under Rule 20

2) SPLIT—on state claim, against non-diverse (’s, or under $75K.

D. Misjoinder (Rule 21)

1. Is NOT grounds for dismissal

2. Misjoined party can be dropped or added by motion or by initiative of the court.

E. Third Party Practice (IMPLEADER)
1. Deals with parties not already in the action.

2. Really is a new complaint by the ( on a 3rd party
3. Derives from some substantive doctrine that allows you to pass on liability (Indemnity, Contribution, etc.)
4. Rule 14(a): When a ( may bring in a 3rd party

a. “at anytime after commencement of an action, a ( (acting as a 3rd party (), MAY

b. bring in a 3rd party who IS or MAY BE liable to him, 
c. for all or part of (’s claim against him.
d. “if ( files the 3rd party claim w/in 10 days of the “answer”

1. he can serve the 3rd party w/o leave;
2. otherwise he needs the leave of court, by motion.
e. The 3rd party ( can make any/all Rule 12 objections and Rule 13 claims

1. can also use any defense against the ( that the 3rd party ( made, AND

2. any claim against the ( that arises out of the transaction or occurrence of (’s claim on the 3rd party (.
f. ( MAY make any claim against 3rd party ( arising out of same transaction…..of the (’s claim on the 3rd party (. (3rd party ( can Rule 12 and 13 on these claims)

g. any party can move to strike a 3rd party claim or to severe it.
h. 3rd party ( can bring in another 3rd party
5. Rule 14(b) When ( may bring in a 3rd party
a. When a counterclaim is asserted against the (:

1) ( can bring in a 3rd party like a ( can.

6. Rule 14(c) Admiralty and Maritime Claims
a. ( can bring in a 3rd party and the case proceeds as if ( sued both.

7. Judicial discretion
a. Whether a Rule 14 is allowed is a matter of judicial discretion

b. Factors that the judge considers (COMMON LAW in origin):

1) Prejudice

a) to 3rd party

b) to original parties

2) Timeliness

a) too late for 3rd party to have a fair trial?

3) Complicate the issues of the (’s case?

4) Inconvienece 

a) to the 3rd party

b) to the original parties

5) Additional Expense

6) Judicial Efficiency

F. Cross-claims

1. Cross-claim is a complaint against a co-party

2. Rule 13(g):
a. “A pleading can cross-claim against a co-party any claim arising out of same transaction…….of either:

1) original action, OR

2) a counterclaim, OR

3) any property that is the subject matter of the action (original)….

b. MAY include a claim that party being cross-claimed is liable for action being brought against the cross-claimant.

3. Rule 13(h):

a. “persons other than the originals, MAY be made parties to a counterclaim or cross-claim in accordance w/ Rule 19 & 20.

G. Overview:

1. ( v. ( = counterclaim (Rule 13(a) & 13(b))

2. ( v. ( (already a party) = cross-claim (Rule 13(g))

3. ( v. anyone who may be liable to ( for some or all of (’ s claim = 3rd party claim (Rule 14(a))

H. SMJ:

1. Cross-claim = ALL cross-claims under Rule 13(g) are w/in Supplemental Jurisdiction.

a. Same “transaction,” so same “case”

2. 3rd party claim = Complicated

a. 3rd party (  v.  3rd party ( = You do have SMJ over impleader claim itself

1) and 3rd party ( can use supplemental jurisdiction for other claims if OK w/ supplemental statute.

b. 3rd party (  v.  3rd party ( = You do have SMJ over a compulsory  counterclaim (NOT a permissive one)

c. 3rd party (  v.   ( = SMJ over any claim if “same case” (Supp. Juris. Statute)

d. (  v.  3rd party ( = 

1) original in Fed. question = O.K.

2) original in Diversity = NO

a) § 1367(b):
1. “If the court has original jurisdiction over the original action founder solely on § 1332 (Diversity), 

a. court SHALL NOT have supplemental jurisdiction over claims by ( against persons make parties under:

1)  Rules 14 (3rd party), 19 (compulsory joinder of parties), 20 (permissive joinder of parties), or 24 (intervention), OR

2) over claims by persons proposed to be joined as ( under Rule 19, OR

3) seeking to intervene as (’s under Rule 24 when it would be inconsistent w/ § 1332.”

I. Intervention

1. Person outside the action intervenes into the action

2. Rule 24
a. 24(a) Intervention of Right

1. Upon timely action, anyone can intervene:

a) (1) a federal statute creates an unconditional right to intervene, OR

b) (2) when applicant claims an interest relating to the property or transaction of the action, AND unless the applicant is

1) adequately represented, AND

2) MAY as a practical matter IMPAIR or IMPEDE ability to protect that interest.

A) Is this party bound by the J and their claim merged with the J?

B) Will stare decisis impair this party?

1. Sometimes this is enough (ex: if property is the controversy, whomever wins will preclude this party from getting it)

2. Especially at the federal level, where stare decisis is strictly followed.

C) Will this party’s claim be precluded by this action?

b. 24(b) Permissive Intervention

1. Upon timely application anyone can intervene:

a) (1) when a federal statute confers a conditional right to intervene, OR
b) (2) when applicants claim or defense has a question of law or fact in common with the action.
1) Can use claim or defense relying on fed. law, state law, executive order, etc.

2. 24(b) it is the court’s discretion to allow permissive intervention, based on whether intervention will unduly delay or prejudice the adjudication.

c. Rule 24(c) Procedure

1. Serve the motion upon the parties (Rule 5)
a) MUST state the grounds

b) MUST include the pleading setting forth claim or defense

2. When constitutionality is challenged, the court 

a) MUST notify the U. S. Attorney General

1) The party challenging constitutionality SHOULD remind the court of this, but doesn’t waive anything if not.

3.
SMJ in Intervention:

a. If the party intervening would defeat SMJ, the court CAN’T allow intervention.

1. BUT the court WON’T have to dismiss even if intervention by right.

2. The action can go on w/o the intervening party.

4.
Timeliness or Rule 24 = may lose the right, if you delay:

a. Court can deny w/o objection of parties if inefficient

b. Intervention of right = appeallable

c. Permissive intervention = NOT appeallable (b/c judicial discretion)

J. Interpleader

1. Special joinder device that allows a stakeholder to obtain a judicial determination that he owes an obligation to one of several competing claimants.

a. Usually insurance companies wanting to only pay once (If forced to defend two suits they could owe double)

b. Co. pays in the $ of the policy and the court distributes to entitled people.

2. Interpleader is intended to protect the person instituting the interpleader action, NOT the claimants.

3. Can be statutory or by rule

4. ( exposed to similar liability can obtain cross-claim or counterclaim, so 22 does NOT apply to (
5. Court can restrain the claimants form pursuing more than the amount paid in to the court.

a. By court order the court can issue an order stopping all the suits and make all claimants decide the issue here. (BOTH by rule and by statute)

b. Interpleader should join all parties that could have a claim against them, or they would be open to future claims form the absent party.

6. By Rule:
a. One reason to use the rule not the statute = foreign claimants.

b. Rule 22 Interpleader

1. 22(1) Persons having claims v. (, MAY be joined as ( and required to interplead when:

A) their claims would subject ( to multiple or double liability.

2. ( CAN’T object based only on the fact that the claims have different origins, or that they claim not to be liable.

3. Doesn’t limit joinder of parties (Rule 20)
4. 22(2) Doesn’t supersede or limit 28 USC § 1335, 1397, and 2361.

c. SMJ (by rule)

1. general jurisdiction statutes-diversity

2. all claimants must be citizens of a different state from the stakeholder.

3. OK if some claimants are from the same state

4. Amount in controversy MUST be > $75K 

d. PJ (by rule) = approximately same extent as state court of the state in which the federal court is sitting.

e. Venue (by rule) 

1. Any district where any claimant resides, if all from same state, OR

2. District where substantial part or events, OR

3. District where claimants are subject to PJ.

4.
By Statute:

a. 1335
1. 1335(a): Gives SMJ to District Court of any civil action of interpleader, having in his custody $ or property in value of $500 or more. (Insurance policy, promissory note, owes $500, etc.)

A) (1) 2 or more adverse claimants (are diverse) are claiming entitlement to the $, AND
1)
ONLY two must be diverse

B) (2) the ( has deposited, or paid amount of the loan for, or has given bond, the $.
2. 1335(b): Such action MAY be entertained although the titles or claims do not have a common origin, or are not identical, but are adverse to and independent of each other.

b. 1397 Any civil action of interpleader under 1335 MAY be brought in the judicial district in which one or more of the claimants reside.
c. SMJ (by statute)
1. “minimal diversity” needed = at least one of the competing claimants MUST be diverse w/ another.

2. As long as this is required, OK to not have complete diversity.

3. Amount in controversy = $500 or more.

d. PJ (by statute) = all claimants found in the US = OK (foreign is unclear)
e. Venue (by statute) = any district in which one or more of the claimants reside.
III. Consolidation and Severance

A. Judicial discretion

1. Not reveiwable until after the final judgment

2. Must be a bad enough choice by judge that it justifies a retrial.

B. Bifurcation = severing law suits into parts 

1. Ex: liability, then damages (ACA)

C. Rule 42(a) Consolidate:

1. If the claims concern the same issue (“a common question”), the court MAY order a joint hearing

2. Reasons for granting:

a. Efficiency of evidence, litigation, etc.

D. Rule 42(b) Severance:

1. “The court in furtherance of convienince or to avoid prejudice, or when separate trials will be efficient may order separate trial of “:

a. “any claim, cross-claim, counterclaim, 3rd party claim, or of any separate issue”

2. MUST NOT violate the right of trial by jury.

IV. Class Actions

A. Where a representative party or parties sues on behalf of a class.
B. If all requirements for class actions are met, then all absent parties of the class are bound by the J.
C. Judge, (, or ( can start the proceeding.
D. All 23(a) requirements must be met, then one of the requirements of 23(b) must be met.
E. Rule 23(a) 

1. Prerequisites to a class action: (all MUST be met)
a. Numerosity = so numerous that joinder is impractical, AND

1)
Not a specific # is set, but the higher the # the less important geographic dispersion is, the lower the # the more important the geographic dispersion is.

b. Commonality = questions of fact and law are common to the class, AND

c. Typicality = common claims and/or defenses, AND

1) If the class satisfies one of 23(b)(1), (2), or (3) this is always met.

d. Adequate representation = represented parties will fairly and adequately protect the interests of the class.

1) Are class members represented?

2) Did they participate?

3) Can they agree on counsel?

F. Rule 23(b): (now one requirement MUST be met)
1. Maintainable:

a. 23(a) is satisfied AND:

1) Can get damages, but usually damages are 23 (b)(3)

A) Rule 23(b)(1) = separate actions would create risk of:

(A) inconsistent or varying adjudications

(B)
adjudications as to individual members of the class would be dispositive to others, OR


1)
May NOT “opt out” 


2)
Will be bound by the adjudication


3)
Usually this is where mass tort suits are put   now b/c if not the first Plaintiff to sue would bankrupt the company.

2)
“Injunctive class”

A)
Rule 23(b)(2) = the party opposing the class has acted on grounds generally applicable to the class, so injunctive relief or declaratory relief would make sense w/ respect to the class as a whole, OR


1)
NO “opting out”


2)
But nobody want to opt out


3)
Most discrimination cases are here

3)
Damage Cases (when the class is seeking damages)

A)
Rule 23(b)(3) = Court finds the class action is superior to others available methods for the fair and efficient adjudication of the controversy. Factors:

(A)
Interests of the class members in individually controlling a separate action

1)
rarely defeats class action b/c they can opt out if they don’t want in.

(B)
Extent and nature of actions already commenced concerning the controversy.

(C)
Desirability of concentrating the claims in the particular forum.

1)
has ( forum shopped, so witnesses and parties are inconvenienced?

(D)
Difficulty in the management of a class action.

1)
CAN “opt out” of this class


G. No enumerated rule, but most frequently used test to determine certification is Class action v. other proceeding (which is more fair?

1.
If high damages for each member, maybe separate is better.

H. Rule 23(c)(1) Court determines whether to maintain the class (certification)

1. (2) heightened form of notice for 23(b)(3) (damage class)

a. “opt out” option in 23(b)(3) classes.

b. 23(b)(1) and (2) also (due process requirements)

c. Reasonable efforts to provide individual notice by MAIL

d. Plaintiff must pay for notice or suit is dismissed

e. Notice must make it known they can “opt-out” if 23(b)(3)
2. (3) Members of the class MUST be included and described in the preliminary hearings

a.
So the court can bind them to the J.

3. (4) Can certify sub-classes if there is overlapping, but not exact similar cases

a. Example: Damages differ, but the same accident.

b. No Res Judicata on other subclasses

I. Rule 23(e) = Judge’s power to protect the interests of the class, by scrutinizing all settlements. They must be approved by him

1.
Must notify class of a proposed settlement

J. Rule 23(f) allows for appeals from an order of class action (certification)

1. Interlocutory appeal

K. “Settlement Classes”

1. Judicially crafted procedure

2. Usually presented by both ( and (
3. Settle before asking for certification (simultaneous certification and settlement.)

4. Members of the class are bound by the settlement

5. Attractive to mass tort suits

6. Problem: some members of the class, will never know about the action b/c not notified of pending suit.

7. Still must pass all requirements of 23, even maintenance.

V. Discovery

A. Overview (7 question analysis) Each potentially discoverable item should be subjected to this:

1.
Is the material subject to the “Initial Disclosure” provisions of 26(a)(1),or the “Pretrial Disclosure” provisions of 26(a)(3)?

a.
YES = It is discoverable regardless of the answer to the following questions.


b.
NO = go to step 2.

2. Is the material relevant to the subject matter involved in the pending action?

a.
YES = go to step 3.

b.
NO = Discovery is NOT allowed

3. Will the material be admissible at trial?

a.
YES = go to step 4

b.
NO = If no, discovery will not be allowed UNLESS:

1) The information sought appears reasonably calculated to lead to the discovery of admissible evidence = THEN go to step 4.

4. Is the information sought privileged?

a.
YES = Information is NOT discoverable unless privilege is waived

b.
NO = go to step 5.

5. Is the information outside of the work product immunity?

a.
YES = go to step 6

b.
NO = Discovery is allowed ONLY:

1) If there is showing of substantial need of the material and an inability to acquire it by other means w/o undue hardship. 

2) If the showing can be made = go to step 6.

c.
If the information falls under the absolute work product immunity (covering counsel’s mental impressions) = Generally it is NOT discoverable at all.

6. Is the material composed of facts and/or opinions held by experts?

a.
YES = Discovery may or may not be allowed depending on certain factors.

b.
NO = go to step 7.

7. Is the material sought for the purposes of discovering whether the other party has evidence designed to impeach the discovering party’s credibility?

a.
YES = Material may or may not be discoverable depending on certain factors

b.
NO = Probably discoverable if the material has not been disqualified at this point.

B. To enable parties to obtain a more informed picture of the facts

C. Promotes settlements, Disposes of cases w/o trials (summary judgment), 

D. Scope
1. Rule 26(b)(1) = “may obtain any matter, not privileged, which is relevant to the subject matter involved in the pending action.” (even inadmissible information that could reasonably lead to the discovery of admissible evidence)

a. 26(b)(5) = if w/hold information that is privileged, must describe the information in a manner that will enable the other party to assess the applicability of the privilege.

1) Hearsay is discoverable, even though it is inadmissible.

2. Discovery orders are NOT final judgments, so usually NOT appellable (only in some circumstances review can be obtained.)

E. Tools

1. Mandatory Discovery:

a.
3 types 

1)
Automatic disclosure early in the case, before discovery has begun

2) Automatic disclosure later in the case of proposed expert testimony

3) Automatic disclosure just before trial of witnesses and exhibits to be used at trial.

2. Informal Discovery:

a. Usually before suit is filed

b. Rule 11 requires this discovery

c. Investigation

3. Depositions:

a. General = Formal questioning under oath by lawyer (opposition is present) (is recorded)

b. Advantage = 

1) Deponent answers directly, not through lawyer

2) Doesn’t know in advance questions

3) Follow up questions

4) Assessment of opponent (witness and lawyer)

c. Disadvantage = 

1) COST

2) Tipping hand

3) Recording unfavorable information

d. Rules of Thumb = No need to depose you own client (usually not a friendly witness either)

e. Rules 30, 31 & 32 =

1) Party can depose any person (party or not) who possesses relevant information w/in meaning or Rule 26.
2) Rule 30 (a)(2) = Deposition:

A) w/o leave, unless:

1. despondent in prison, OR

2. when parties are unwilling to allow depot by stipulation, OR

3. Rule 30(a)(2)(A) = it would be > than 10 depositions, OR

4. (B) = repeat of earlier depo.

5. (C) = before meeting w/ Judge to set up discovery plan.

3) Rule 30(b)(2) = Party taking deposition pays for recording costs.

4) Rule 30(b)(7) = Depo. Can be telephone if OK w/ other side.

5) Rule 30(d)(1) and (3) = Objections, sometimes can instruct client NOT to answer if:

a. to preserve a privilege

b. protective order limiting discovery

c. abusive behavior by other side.

1. If an objection is made to a deposition question, the objection is noted, the question is usually NOT answered, and the deposition continues.

2. All of the objections are then usually disposed of at once by the judge.

3. Coaching by the Lawyer:
A) “any objection to evidence during a deposition shall be stated concisely and in an non-argumentative and non-suggestive manner.”

6) Rule 30(c) = allows for cross examine

7) Rule 30(d)(2) = party improperly delays or impedes discovery

8) Rule 31 =Written depositions

a. For a DISTANT NON-PARTY WITNESS

b. The main utility of Rule 31 depositions on written questions is for deposing distant non-party witnesses who cannot be served w/ Rule 33 interrogatories (b/c interrogatories are limited to parties)

c. The discovering party’s counsel is saved the expense of the journey

9) Rule 32 = depos can be used to contradict or impeach

10) 32(a)(1) = testimony at trial 

11) 32(a)(3)
= if party is unavailable at trial can use deposition “for any purpose”

3.
Interrogatories ONLY APPLIES TO PARTIES

a) General = Written question sent to a party that MUST be answered under oath.

b) Gets hard information (names, addresses, etc.)

c) Answers signed by: the person making them, BUT objections to the questions are signed by the attorney

d) Rule 33(a) = need leave for > 25 interrogatories

1. answers CAN be used at trial

4.
Protection of documents and things: ONLY APPLIES TO PARTIES

a) General = usually from parties, but can subpoena non-parties for documents

b) Rule 34 = enables you to request documents, things, access to inspections.

1. Non-parties can be compelled by subpoena

5.
Physical and Mental Exams (NOT on 3rd parties)

a) General = by qualified expert, need “good cause”

1. If you want to order a person to undergo a mental or physical exam, you MUST show that the mental or physical state is in “controversy”

2. Even then the scope will be limited to that “controversy”

3. Done by MOTION

4. No attorney present w/o undue hardship.

b) Rule 35(b)(1)  = allows for a request of a report form any examination that was ordered by Rule 35. 

6.
Request for admission (of facts and on the application of law to facts)

a) General = usually at the end of discovery

1. Ask the other side to ADMIT things.

b) Rule 36 = serve request for admission

1. If no answer or objection in 30 days = ADMIT

c) Expenses for Failure to ADMIT

1.
Generally = If a party fails to admit the truth of any matter requested for admission under 36(a), THEN the party making the request proves the truth of the matter at trial, THEN the Ct. upon motion by the discovering party MAN require the party who refused to admit to pay reasonable expenses sustained by the movant in proving the matter. (Sanction under 37(c))

2. These expenses may NOT be levied if:

A)
The request to admit was successfully objected to, OR

B)
The admission sought was not of substantial importance, OR

C)
The party who failed to admit had reasonable grounds to think he MIGHT prevail on the issue at trial, OR

D)
There was another good reason for the failure to admit.

3. Effect at Trial:

A)
If a party makes an admission under Rule 36, the matter is conclusively established at trial, UNLESS:

1)
The Ct. grants a motion to withdraw or amend the admissions.

B)
The Ct. may permit withdrawal or amendment ONLY on two conditions:


1)
Presentation of Merits

a)
It must be the case that “ the presentation of the merits of the action will be subserved (by amendment or withdrawal of the admission), AND

2)
Lack of Prejudice:

a)
The party who obtained the admission must “fail to satisfy the court that withdrawal or amendment will prejudice him in maintaining his action or defense of the merits.

7.
Protective Orders (Orders to compel)

a) General = to avoid abuse, or to protect a privilege

b) Rule 26 & 37 = party MAY move for protection (party or not)

1. Rule 26(c)(1) = disclosure or discovery not be had

(2) = Only be held at a certain time or place

(3) = A method of discovery other than that sought by the discovering party be used

(4) = Restrict the scope of discovery or disclosure

(6) = Deposition after sealed, opened only by court

(7) = Trade secrets

2. Rule 37 = Failure to make or Cooperate in Discovery; Sanctions:

a. Protects abuses by party not disclosing

b. Available when a discoveree fails to do any of the following:

1)
Answer a written or oral deposition question under Rules 30 or 31.

2)
Answer an interrogatory submitted under Rule 33

3)
Allow a request for inspection or a request to produce documents, under Rule 34
4)
Designate an officer to answer deposition questions as required by Rules 30(b)(6) or 31(a)(3) if the discoveree is a corporation.

c. 37(a) May apply for an order compelling disclosure or discovery as follows:

(1) Apply to the court in which the action is pending. Application for an order to a non-party SHALL be made to the court in the district where discovery is being taken

(2) Motion:

(A) If party fails to disclose something required by Rule 26, any other party can move for disclosure and sanctions

1. Must attempt on your own first, then get the court’s help.

(B) For failure to answer question under Rule 30 or 31, OR

2. Corp. fails to make a designation under Rule 30(b)(6) or 31(a) OR

3. Failure to answer interrogatory (33), OR

4. Fails to respond to an inspection (34), 

a. The discovering party may move to compel answer, or designation or inspection.

(3) Evasive or Incomplete Disclosure, Answer or Response = failure to disclose, answer, or respond

(4) Expenses and Sanctions

(A) If motion granted, or disclosure after motion:

1. Offending party (or attorney or both) SHALL pay the moving party’s reasonable expenses incurred in making the motion.

2. EXCEPTIONS:

a. No good faith effort to discover w/o court’s help

b. Nondisclosure was justified

c. Avoid injustice

(B) If motion denied, moving party SHALL pay reasonable expenses incurred in opposition of the motion. (SAME EXCEPTIONS)
8. Sanctions 

a) General = 

1. Lawyers are expected to conduct discovery and comply w/ requests w/o orders from the court.

2. Sanctions are commonly an award of costs caused by the abuse.

b) Eliminates 2 situations:
1.
Lawyer trying to force a favorable settlement by driving up the litigation costs of his less-affluent adversary, AND

3. Lawyer fears that if he loses and is shown to have missed a fact which might have been discoverable, he may be sued for malpractice.

c) Rule 26, 30 & 37

1. Rule 26 = attorney signs all discovery requests, responses, and objections:

A) Signing says “to the best of the signer’s knowledge, information, and belief formed after reasonable inquiry they are:

1) Consistent w/ existing law, or good faith arguments for change of existing law.

2) Not for improper purpose

3) Not unreasonably or unduly burdensome

B) Rule 26(g)(3) =Rule 11 counterpart for discovery

C) 26(c) = Protective order protects against abuses by party attempting to get discovery.

2. Rule 30 = If attorney doesn’t show or fails to subpoena a witness that doesn’t show for a deposition of an opposing party that she has noticed = Sanctions

3. Rule 37(a)(4)(A)  = If a party tries to get discovery, but has to get an order from the court, they will be awarded costs if the uncooperating party was NOT “substantially justified”

A) 37(b)(2) = If a party disobeys a court order to disclose or provide discovery, Ct. can order:

1. (A) Questions in dispute be taken as established against the disobeying party

2. (B) Disobeying party be foreclosed from making claims or defenses

3. (C) Disobeying party’s pleadings be sticken.

4. (D) Action dismissed , or Judgment entered

5. Disobeying party be held in contempt,

a. Exception is when a party is disobeying an order to undergo a medical or mental exam (NO contempt then)

6. Financial sanctions.

a.
If the discovering party has to get an order compelling discovery the Ct. MAY require the disobeying party to pay the reasonable expenses incurred in obtaining the order compelling discovery.

b. However the costs of conducting discovery itself may NOT be awarded.

c. EXCEPTIONS:

1) If the opposition to discovery was “substantially justified”

2) If the party seeking the expenses failed to make a “good faith” effort to resolve the dispute w/o the Ct.’s intervention

3) Other circumstances make an award of expenses unjust.

d.
CONVERSELY if a motion seeking an order compelling discovery is denied, the court MAY award expenses to the discoveree.

e.
Ct. can award expenses after a motion for a protective order is granted.

4. Mandatory Sanctions for Failure to Disclose

A) The above are discretionary sanctions

B) Rule 37 imposes mandatory sanctions for a party’s failure to comply w/ the automatic early disclosure provision of 26(a) or w/ the duty-to-supplement disclosure provision of 26(e)(1).

C) Under 37(c)(1) “a party that w/o substantial justification fails to disclose information shall not (unless it would be harmless) be permitted to use as evidence at a trial any witness or information not so disclosed.

5. 37(c)(1) = If documents are relevant b/c w/in scope of complaint, destruction of them can be sanctioned.

A)
Can use them at trial or other sanctions under 37(b)


B)
Destruction of documents:

1. If not contrary to statute, or regulation, nor were they destroyed after the request for them = NOT incomplete disclosure.

2. If destroyed after the request for them = Incomplete disclosure = Violation.

6. 37(c)(2) = If a party knows for sure something and DOESN’T admit it, then it is proven at trial = Costs awarded (VERY RARE)

7. 37(d) = “Total” failure to respond

(1) Failure to attend deposition, OR

(2) Failure to serve answers to interrogatories, OR

(3) Failure to respond to inspections, 
a. Court MAY make orders in 37(b)(2)(A), (B), or (C)

b. If (2) or (3) MUST make good faith attempt to obtain answer or response w/o court’ s help.

c. In lieu of or in addition to reasonable expenses, objectionable discovery is NOT an excuse for failure to act (1), (2), or (3), unless have pending motion for protective order (26(c)).
8. 37(g) = If you fail to participate in development of a discovery plan you MUST pay expenses.

9. Discovery Plan

a) Meet “a soon as practicable” to develop “proposed discovery plan”

b) Rule 26 (f) =Written plan be submitted to court w/in 10 days of meeting.

c) Initial Disclosures (w/in 10 days of meeting)

1. 26(a)(1)(A) = Names and addresses = those w/ discoverable information (IF ALLEGED W/ PARTICULARITY)

2. (B) = Copies of documents, data compilations, things relevant (IF ALLEGED W/ PARTICULARITY)

3. (C) = Computation of any category of damages claimed

4. (D) = Any insurance agreement that may pay the J.

d) Pretrial duty to Disclose:

1. Rule 26(a)(3)(A) = Names, addresses, and phone #’s of witnesses that MAY testify at trial (excluding rebuttal witnesses)

A) Identifying those expected to testify and those who may be called if needed

B) (B) = Names of witnesses whose deposition testimony is expected to be presented at trial.

C) (C) = ID of documents and exhibits (those expected to be offered and might be offered at trial)

10. Subpoena

a) No subpoena needed for a party
1) b/c non-compliance w/ the notice for deposition can be followed up by motions to compel discovery or impose sanctions (37)

b) Subpoena of Non-Party is optional

1) IF a non-party is to be deposed, then the discovering party may subpoena the person to attend

2) The price for using a subpoena rather than a simple request is that the party must:

A) Pay witness fees, AND

B) Risk antagonizing the deponent

3) However, if no subpoena is used, the deponent cannot be compelled to attend.

4) IF he does not attend, the deposing party may have to pay the costs set forth in 30(g)
c) Rule 45

1. 45(a) (Form) = 

(1) What subpoena has to have

(2) What court issues the subpoena:

a. Testify = Court where they will testify

b. Deposition = District where will be deposed

c. Inspection = District where inspection will take place.

2. 45(b) (Service) = Non-party can’t be outside of Rule 4 (100 mile bulge UNLESS it is in the same district that issued the subpoena, even if > than 100 miles)

3. 45(c)(3)(A) = Subpoena of nonparty SHALL be quashed if it:

(i) fails to allow reasonable time for compliance, OR

(ii) the person has to travel > 100 miles from

a. residence, OR

b. employment, OR

c. place where regularly transacts business in person, OR

1) EXCEPT that in the case of a 45(c)(3)(A)(iii) person, MAY be commanded to travel from any such place w/in the state in which the trial is held.

(iii) requires disclosure of privileged or other protected matter and no exception of waiver applies, OR

(iv) subjects a person to undue burden.

4. 45(c)(3)(B) = Protects a person required to come to trial under the exception on 45(c)(3)(A)(ii) b/c of (iii) (i.e. they must travel > 100 miles)

(i) requires disclosure of a trade secret or confidential research, OR

(ii) requires disclosure of:

a. unretained expert’s opinion, OR

b. info about events and occurrences NOT in dispute resulting from an expert’s study made NOT at the request of any party, OR

(iii) makes non party incur substantial expense to travel > 100 miles, THE COURT MAY:

a. QUASH or modify the subpoena

b. BUT if issuing party shows a substantial need for the information, 

1. That party must assure that the person will be reasonably compensated.

d) Subpoena of Documents:
1. 45(d)(1) To produce documents: SHALL produce them as they are kept in the usual course of business, OR

a. SHALL organize and label them to correspond w/ the categories in the demand.

(2)
If what is asked for is “work product” you must explain so the other side can dispute this claim.

E.
Expert Witnesses

1. Classes of experts:
A)
Experts who will be called at trial
1) Generally = It is comparatively easy to get discovery concerning experts who will be called at trial.

2) Identified automatically (by list) 26(a)(2)(A) (usually at least 90 days before trial)

3) Reports = The party who intends to call an expert must have the expert prepare and sign a report containing:

a) all the experts opinions, and the basis for them

b) data considered in forming this opinion

c) exhibits to be used by the expert

d) experts qualifications

e) experts compensation

f) list of the cases the expert has testified at w/in the last 4 yrs.

4) EE as an expert

a) Written report is not just required from independent experts, a report must also be supplied by an expert who is already an EE or the party, if his regular duties involve giving expert testimony.

5) Deposition of Expert

a) A party also has the right to take the deposition of the other side’s expert-to-be-called-at-trial

b) HOWEVER the deposition cannot take place until the other side has furnished the mandatory report by the expert.

c) Party taking the deposition must pay a “reasonable fee” to the expert

B)
Experts who have been retained by counsel, but who will NOT be called at trial

1) Generally = Quite difficult to obtain discovery 

2) Physician’s report made pursuant to Rule 35 (physical exam) MAY be discovered as provided by 35(b)
3) Other reports by experts who will NOT be called at trial are discoverable ONLY upon a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means

a) Example of “exceptional circumstances” = Only one expert available = Only one expert is available in the field and where the side resisting discovery has retained him for the sole purpose of keeping him out of the discovering party’s hands, w/o intending to call him.

C)
Experts who have NOT been retained, and who will NOT be called at trial
D)
Participant experts

E)
Parties who are themselves experts

2. Rule 26(a)(2)

(A) Identity of an expert witness who will present evidence at trial MUST be revealed w/o specific request.

(B) Expert MUST furnish:

1) Report of his opinion

2) Data used to form those opinions

3) Exhibits to be used

4) Expert’s qualifications

5) Listing of cases testified in the last 4 years

(C) MUST be made 90 days before trial 

3. Rule 26(b)(4)

(A) Can depose AFTER report, at your expense

(B) If expert is not going to testify = Discoverable ONLY in exceptional circumstances.
1) Expert

2) Non-testifying

3) Retained in anticipation of litigation, can ONLY be discoverable under exceptional circumstances

a. Exceptional circumstances = When impractical for other party to obtain facts or opinions on the same subject by OTHER MEANS.
b. CAN’T hire an expert witness that was initially hired by the other side in the same case.


(C) Deposing party MUST pay for deposition of opposing expert if:

1) that party goes farther than just preparing to meet the other side’s case
a. (Example: if use the deposition in support of his own case, MUST pay “fair portion” of total fees)


4. Downgrading an expert from a testifying witness to a non-testifying witness

A. Done to bury a recently revealed unfavorable expert opinion

B. Common law says up to judge’s discretion whether to let other side depose.

4.
Can always upgrade expert witnesses, by amending your list.

F.
Limits on Discovery

1.
Rule 26(b)(2)(i) & (iii) = 10 depositions and 25 interrogatories

2.
26(b) = Outermost boundaries of what is relevant

A)
Relevancy = Judges look at the complaint

1. Complaint should set the scope of the suit, therefore relevancy.

2. When D is discovering Ct. looks at complaint and defenses

B)
Privilege = within scope of privilege = NOT discoverable
1.
Work Product

A)
Common law, NOT rule based

B)
NOT attorney client privilege (b/c 3rd party involved)

C)
Absolute or Qualified Protection for work product?

1) Absolute Immunity

a.
Documents containing the subjective thoughts (legal theories, conclusions opinions, mental impressions) or a party’s lawyer, OR

b.
Other representative

c.
Are given “absolute immunity” from discovery = almost impossible to discover.



2)
Qualified Immunity

a.
All other documents prepared for litigation purposes, 

b.
By either a party of his representative (eg notes taken on what prospective witnesses said when interviewed) are only given “qualified immunity”

c.
MAY be overcome by a strong showing that the discovering party has a substantial need for the materials, and that there is no equivalent 

D)
Rule 26(b)(3):
1)
Party may discover:
a.
Document of tangible thing

1.
ONLY documents or tangible things

b.
Prepared in anticipation of litigation

c.
By or for another party or by or for that other party’s representative (including attorney, consultant, surety, indeminitor, insurer or agent)

d.
ONLY if has substantial need, AND

e.
Unable to obtain otherwise, 

1.
Non-discovery would prejudice one side.

2.
Must show hardship to discovery this qualifiedly privileged material.

3.
TEST for hardship = “unable w/o undue hardship to obtain the substantial equivalent of the materials by other means”

4.
FACTORS of the test =

a)
Cost of obtaining information through other means

b)
Finances of the party seeking discovery

c)
Hostility of the witness to the discovering party in situations where the transcript of a witness’s statement is sought.

f.
EXCEPT for “work product” of attorney.

1.
Objections to discoverability

A.
Failure to claim protection for a document generally constitutes a waiver of the protection.

B.
Of an item b/c “work product” can only be invoked by a party.

E)
Rule 26(b)(5) = When you claim “work product” you must reveal the nature of the documents and things in a manner that would NOT reveal the privileged info.

F)
Only discoverable in “unusual and compelling” circumstances.
1.
Even then the attorney can black out parts that reflect mental impressions, conclusions, opinions or legal theories


G)

Written statements of witnesses = NOT WORK PRODUCT

1. Party makes a statement to another party or that other party’s lawyer or representative, the maker of the statement may obtain a copy of his statement w/o being required to overcome the work-product immunity.

2. Non-party (like a party) automatically obtains a copy of any statement concerning the action that he made previously (26(b)(3))

3. Non-maker’s right to obtain the statement of a non –party witness from his opponent, ONLY if the qualified work-product immunity is overcome. 

4. Oral recollections by the attorney of oral statements by witnesses = IS WORK PRODUCT = not discoverable.

a. Opinion work product = especially protected (NEARLY IMPOSSIBLE to discover)

       H)
Work product protects documents or things, 

1) BUT it will not protect experts, 

a. They can be deposed or interrogatories where they CAN be asked about opinions.

2.
Attorney/Client Privilege

A)
More absolute

B)
Basis: 

1) Privilege not that of the attorney, but the client.

2) Indispensable for justice

3) Attorney can’t give appropriate counsel w/o full disclosure of relevant facts from client.

4) Client won’t reveal these w/o privilege.

C)
Scope:

       1)
Where legal advice of any kind is sought, 

a. The client MUST be aware they are seeking legal advice.

2) the communications relating to that purpose, 

a. Attorney or agent is communicating w/ purpose     of giving legal advice.

3) made in confidence are permanently protected form disclosure by:

a. Client,

b. attorney, 

c. except the protection waived.

D)
Individual or Corp., Partnership, Gov. organization.

1) Corp. = “control group” (executives) and other EE’s.

E)
EXCEPTIONS:

1) Furtherance of crime or fraud

2) Claimants through the same deceased client

3) Breach of duty by a lawyer or client

4) Documents attested by a lawyer

5) Joint clients

6) Public officer or agency

F) A Civil Action Example

1) If Grace’s VP is an attorney, and EE is an client = then communication itself is privileged (any report generated by VP is privileged, BUT opposing side can depose the EE, BUT CAN’T ask “what did you say to VP?”

2) If Grace’s VP is NOT an attorney and EE is a client = Then the communication itself is NOT privileged and opposing CAN depose AND CAN ask “what did you tell the VP?”

a. BUT a report generated by VP given to an attorney for the purpose of seeking legal advice is protected.

3.
Work product v. Attorney/Client 

A)
Work product =

2) Governs all preparation for trial done by the lawyer or by any representative of the party.

B)
Attorney/Client =

1) ONLY governs confidences made by the client to the lawyer

2) Does NOT extend to materials that the attorney has acquired and passed on to the client.

3) Does NOT cover communications which were made for the purpose other than communication of legal advice. 

VI. Pre Trial Conference

A. Key function is to promote settlement

B. Rule 16 (Governs pretrial conferences)

(a) Court MAY adjourn pretrial conferences

(b) Court SHALL enter a scheduling order

1. MUST have limits on joinder of parties and amendment of pleadings, motions, discovery

2. Entered only after receiving 26(f) report or consulting w/ parties (scheduling conference)

3. Modified only upon showing of good cause and w/ leave of court.

(c) Court MAY undertake action at conference as set forth in this subsection

1. Attorney for each side SHALL have authority re: stipulations/admissions

2. If appropriate, court MAY require party or representative to be available re: settlement

(d) “Final” pretrial conference—SHALL be close in time to trial.

1. Modified ONLY to prevent manifest injustice (16(e))

(e) After any conference, pretrial order SHALL be entered

(f) Sanctions for failure to:

1. Obey order

2. Be present

3. Be prepared

4. To participate in good faith

= 37(b)(2)(B), (C), (D) sanctions +/or reasonable expenses

VII. Judgment without Trial 

A. Settlements

1. Rule 68: To settle: 

a. Offering party MUST serve opposing party > 10 days before trial, an offer,

b. If w/in 10 days of service, the party can accept by service on offering party, 

c. THEN either party MAY file both offer and acceptance w/ proof of service upon the court and judgment will be entered.

1. If offer is NOT ACCEPTED = inadmissible

2. If rejected and ( ends up getting less at judgment, ( must pay the post offer costs.

3. A rejected offer doesn’t preclude future offers

4. If one party is held liable but not determined damages yet, CAN settle like before trial UNLESS < 10 days before hearing to determine damages.

2. Most settlements DO NOT need court approval

a. EXCEPTIONS:

1. Actions brought on behalf of minors, insane, incompetents, class actions (to protect the class)

3.
Clients MUST approve settlements

a. Attorney DOES NOT have power to settle

1. Attorney CAN be authorized to settle by Expression or Implied

4.
Rule 68 Who can make an offer:

a. ONLY a ( (or ( positioned party) can make an offer

b. If ( offers, ( rejects (then loses) = ( owes NO COSTS

c. If ( offers, ( rejects (ten wins for $1) = ( owes COSTS

5.
Informal Offers = Ethical rules say an attorney has to reasonably convey offers, NOT every offer.

B. Dismissal

1. Rule 41(a) Voluntary Dismissal

(1) By ( or by stipulation:

a. w/o order of the court if before “answer” or motion for “summary judgment” or w/ consent of all parties (by stipulation)

b. Dismissed w/o prejudice, UNLESS this claim has been dismissed by ( before (then dismissed w/ prejudice)

1) If settle informally the ( makes sure it is stipulated that it is dismissed w/ prejudice.

2) ( can make compliance w/ the settlement a condition of the dismissal.

3) Court also can imply compliance w/ the settlement as a condition of the dismissal

(2) By order of court

a. Except as in (1) if ( wants to dismiss, needs order of court = dismissed w/o prejudice.

3)
Counterclaims already filed will STOP dismissal by ( if ( wants it to, UNLESS the counterclaim can be adjudicated separately by the court (SMJ, Venue, PJ, etc)

2. 41(b) Involuntary Dismissal

a. If ( moves for dismissal of action or claim if granted = dismissed as adjudicated.

b. Exceptions = Dismissal for:

1) Lack of SMJ

2) Improper venue

3) Failure to join an indispensable party under Rule 19
c. “failure to prosecute” (41(b)) = Not doing discovery, not returning calls, filing suit w/o intention to go to trial.

3. 41(c) Dismissal of Counterclaim, Cross, 3rd Party

a. Same as claim in 41(a) or 41(b) –responsive pleading being the “answer”

4. 41(d) Costs of Previously Dismissed Action

a. If ( re-files after ( dismissed it, court can require ( to pay costs of previously filed claim as it may deem proper.

5. No limit to ( dismissals w/ ( stipulation

6. Rule 12(b)(6) motion is NOT an “answer”, so 12(b)(6) could lead ( to dismiss w/o prejudice.

C. Default Judgment

1. Amount CAN’T exceed amount prayed for in complaint

2. Rule 55(a) Entry

a. For failure to “answer” to a request for affirmative relief, ( needs to make that known by affidavit or otherwise.

b. Has no consequence (NO res judicata consequences)
3. 55(b) Judgment by default MAY be entered by: (Has res judicata consequences)

(1) The Clerk: upon request and affidavit of amount due, 

1. If (
has failed to appear (isn’t an infant, or incompetent), 

2. AND the damages are certain or can be calculated w/ certainty
(2) The Court: 

1. All other cases (except for infant or incompetent)

2. Must apply to the court

3. If the ( appeared before defaulting, 

a. AND defaulted party must be served w/in 3 days of hearing , 

b. IF the court has to decide the amount of damages (can have a hearing)

3.
55(c) Setting Aside Default

a. For good cause the court can set it aside

4.
55(d) Applies to all parties in ( position 

5.
55(e) Claim against U.S. can’t be by default

D. Summary Judgment

1. Facts MUST be viewed in the light most favorable to the party opposing the motion for summary judgment.

a. Even if no opposing evidentiary matter is presented

2. Moving party can show that there is no genuine issue of material fact by two main means:

a.
Affidavits = 

1)
Recite only matters as to which the affiant has personal knowledge, 

2) MUST state only matters which would be admissible at trial and 

3) MUST “show affirmatively that the affiant is competent to testify to the matters stated therein”

b. Discovery Materials =

1)
Moving party MAY submit the fruits of discovery (depositions, interrogatory answers, etc) no matter which side they were obtained from.

3. Rule 56(a)—Claimant
a. at anytime after 20 days in to the action, OR

b. after service of a motion for Summary J. by the adverse party, CAN 

1. MOVE w/ or w/o supporting affidavits for Summary J. in their favor upon part or all.

3.
56(b)—Defending party

a. at anytime, 

1. MAY MOVE w/ or w/o supporting affidavits for Summary J. in their favor as to all or part.

4. 56(c)—Motion, 

a. MUST be served 10 days before hearing on it

b. Opposing party CAN serve opposing affidavits until day of hearing

c. WILL BE GRANTED if:

1. Pleadings, depositions, answers to interrogatories, admission on file, affidavits SHOW:

A) “there is no genuine issue as to material fact”
1) So mover is entitled to Summary J. as a matter of law.

2) GENUINE issue (not “an” issue or “some” issue)
3) Existence of SOME factual dispute will NOT defeat Summary J.
d. CAN have Summary J. for liability, when genuine issue of fact as to damages.

5. 56(d) If trial goes on after part is decided by Summary J., then court can decide what facts are decided and which are in controversy.

6. 56(e)—Affidavits SHALL be made on:

a. Personal knowledge,

b. Set forth admissible facts,

c. That affiant is able to testify to these matters.

d. Supplemental: Depositions, Answers to interrogatories, Further affidavits are OK.

e. Defenses: Can’t just deny the adverse pleading and use this as a genuine issue of fact to defeat Summary J.

1. MUST set forth specific facts showing there is a genuine issue for trial

2. If you don’t respond at all and Summary J. is proper = Summary J.

7. 56(f) When Affidavits are Unavailable

a. When party can’t defend, Ct. CAN:

1. Refuse application for Summary J., OR

2. Order continuance, OR

3. Whatever is just.

8. 56(g)—Bad faith Affidavits:

a. May have to pay expenses caused by the affidavit to the other party, AND

b. May be in contempt (party or attorney, or both)

9. CASE LAW (TRILOGY):

a. Difference b/w Summary J. and 12(b)(6) is that Summary J. focuses on evidence.

b. Difference b/w Summary J. and Directed Verdict is that Summary J. is decided based on documentary evidence, while Directed Verdict is at trial.
c. Regardless of who will have the B/P on an issue at trial, the moving party bears the initial burden of production on that issue
1.
He must come forward w/ information that “clearly established that there is no factual dispute regarding the matter upon which summary judgment is sought.”

d. How to do this:

1.
May use affidavits, depositions, etc

2. NOT MANDATORY = In situations in which the responding party will bear the B/P at trial = the moving party will not necessarily have to come up w/ affidavits, depositions, or other evidentiary materials.

A) Instead he (moving party) may be entitled to summary judgment merely by showing that the existing record contains no evidence that the other side will be able to prove an essential element of its case.

B) The moving party must do more than merely state in a conclusory fashion that there is no evidence for an essential element of the other party’s claim, 

C) HE MUST explain to the court in some detail why these materials (affidavits, depositions, other parts of the record) fail to establish the existence of an element of the other side’s case.

e. Standard that determines if it is sufficient to just point to lack of evidence is “reasonable jury” (Directed Verdict Standard)

1.
Non-moving party must produce enough evidence that it is possible for a “reasonable jury” to find for that non-moving party.

a)
If not possible = OK for moving party to just point to absence of evidence to support the case = Summary J. for mover.

1) Jury Zone =

a) If NO evidence = NO possibility 

b) SOME evidence = MAYBE 

c) Sufficient evidence = Possible

2) Summary J. implicates the substantive evidentiary standard that would apply at trial.

f. NO burden on non-moving party to produce evidence that there IS a GIMF, until moving party produces evidence that there IS NO GIMF.

g. If moving party is making a motion on an issue for which they would have the B/P at trial, they MUST show overwhelming evidence to get Summary J.
1.
Anything short of that “zone” = NO Summary J.
h. Non-moving party MUST present enough evidence to get into the “jury zone” to avoid Summary J.

1. If non-moving party has overwhelming evidence, we are out of the “zone” and Summary J. is proper for the non-mover.

i. At motion for Summary J., the judge is supposed to assume that everything in the affidavit is true.

1. CAN be circumstantial evidence in the affidavit.

VIII. Right to Jury Trial

A. Rule 38

1. (a) (Right Preserved) Constitutional or statutory right to jury SHALL be preserved inviolate.

2. 38(b) = MAY demand by:

(1) Serving the other party anytime after the commencement of the action, AND no later that 10 days after service of the last pleading on the issue.

(2) AND filing the demand (5(d)) with the court. (The demand can be put in a pleading)

3. 38(c) = Can demand specific issues to be tried by jury.  If you don’t specify which issues = the jury will try all issues so triable. (other party can w/in 10 days demand that all issues be tried by the jury.

4. 38(d) = If you don’t comply w/ this rule = Right to jury is waived.
a. You waive your RIGHT to jury, BUT you can still ask for a jury trial (39(b)) which is up to the court’s discretion.

b. Can’t withdraw your demand for jury trial once it is filed, W/O the consent of all parties.

B. Rule 39 By Jury or By Court

(a) By Jury = After demand, all issues SHALL be by jury UNLESS:

(1) Parties consent (written or oral) to trial by court, OR

(2) Court by its initiative finds NO right to jury in Constitution or laws.

(b) By Court = All issues NOT demanded for trial by jury (right was waived) the court MAY exercise its discretion upon a motion to order a trial by jury on any or all issues.

(c) Advisory Jury and Trial by Consent = Ct. by its own initiative can try any issue w/ an advisory jury, OR order a trial by jury (even though NO right) which has the same effect IF:

1. The Ct. has the consent of both parties

2. BUT can’t in actions v. U.S. when statute says NO trial by jury.

C. Declaratory Judgments

1. Rule 57 = the procedure to obtain declaratory J shall be in accordance with the rules and the right to trial by jury (38 and 39), 

a. The existence of another remedy does NOT preclude a declaratory J when it is appropriate.

b. Ct. can order a speedy hearing for declaratory J and advance it on the calendar.

D. Procedure for Removed Actions

1. Rule 81(c) Repleading upon removal is not necessary unless court ordered

a. If Def. has no answered yet (prior to removal):

1) MUST answer w/in 20 days of original complaint, OR

2) 20 days after service summons, OR

3) 5 days after filing for removal, Whichever is longer.

b. If all pleadings served (prior to removal)

1) trial by jury under Rule 38 if demanded:

A) by petitioner = w/in 10 days after petition for removal is filed 

B) NOT by the petitioner = w/in 10 days of service on the party.

c. If make a demand for jury before removal = NO need to demand after.

d. If state law doesn’t require an express demand for jury = DON’T have to demand after removal unless the court directs you to do so w/in time period, OR the Ct. can make this direction by its discretion or as a matter of course at the request of the parties.  FAILURE to make a demand as directed = waiver of a trial by jury.

E. Infringement upon right to jury trial

1. When there are issues in common (law and equity) the issue in equity CANNOT proceed (w/o jury) before an issue in law. (b/c issue preclusion would infringe upon the parties right to jury.)

a. MUST try issue in law first, then any issues at equity.

b. When factual determination is relevant to both legal and equitable issues = MUST be by jury.

c. Enlarges the right to jury

2. Since the merger (of law and equity courts) to infringe upon right to jury (ie trying the issue in equity 1st) a party MUST show:

a. No adequate remedy at law, AND

b. Irreparable harm.
c. BUT since the merger the S.C. can’t think of a situation where that this would be the case, but they leave it open.

3. How do we identify what issues is equity and what issues are legal?

a. Nature of the issues (least helpful and sometimes ignored)

1) What does the Plaintiff have to prove?

2) What type of issue was this historically?

A) Problem = research

3) The court labels the issue based on historical research, if new issue = analogize to historical issues.

b. Nature of the Remedy (maybe should be the only test)

1) Equitable claims = Cancellation, Injunction, Specific Performance

2) Legal claims = $ damages (generally)

A) NOT every award of monetary relief MUST necessarily be “legal” relief, but that is the general rule.

F. Exceptions to Right to Jury

1. Complexity Exception (3 factors in complex cases)

a. So complex a case, maybe the jury can’t make a legitimate decision.

b. NO S.C. case says this exception exists and the Circuits are split (Japanese and U.S. Financial Serv’s conflict on the matter)

c. 3 factors:

1) Pre merger custom on such questions

2) Remedy sought

3) Practical abilities and limitations of jurors

G. Selecting the Jury

1. Jury Pool = what you select jurors from

2. Standard 
a. For Adequate Jury Pool = Want jury pool to reflect a cross-section of the community.

b. For Individual = Impartial and unbiased.
3. Process (Jury Selection and Service Act) =

a. Each district has a plan, they pool from:

1) Voter registration list, OR

2) Voter list, OR

3) Better plan for cross-section (driver’s license)

b. Statutory Requirements to sit:

1) U.S. citizen

2) Ability to speak English

3) Lack of physical or mental infirmity that would prevent adequate service

4) Lack of convictions or pending actions for felonies.

c. Barred from sitting:

1) Groups (b/c they provide vital services to society and can’t be taken away from their jobs:

A) Armed forces;

B) Police;

C) Some political officers;

D) MAYBE: Dr.’s, Ministers, Small Businessmen (b/c of undue hardship)

2) Individuals = If serving would be an undue hardship

d. Selection Process
1) Rule 48 = Court shall set jury no fewer than 6 and not more than 12 (NO alternate jurors in Fed. Ct.) and all shall participate in the verdict UNLESS excused pursuant to 47(c).

A) UNLESS parties stipulate:

(1) Verdict shall be unanimous, AND

(2) No verdict shall be taken from a jury reduced in size to fewer than six members.

B) If too few jurors remain there must be a mistrial declared unless both parties agree to continue.

2) Rule 47 Voir Dire

(a) Examination of Jurors

1. Court may permit parties to conduct exam of prospective jurors OR may itself conduct the exam.

A) Parties can supplement the court’s exam, if the court deems it necessary.

(b) Peremptory Challenges 

1. Court allows the # of peremptory challenges provided by 28 USC 1870

2. Information elicited on voir dire does NOT support a challenge for cause, BUT one party is uncomfortable with the juror.
3. Another tool to ensure a fair cross-section of community (gives the appearance of a fair trial)
A) Really is admitting that the system is faulty (band-aid)
B)
Statutory Right w/ limits
4. NO REASON need be given (Generally)
A) Now a party MUST articulate a race-neutral explanation for striking a juror.

B) If not that would be unconstitutional to the prospective jurors.

1) b/c jury selection IS state action.

C) TEST: Excluded juror is a member of a cognizable racial group

1) Cognizable racial group = 

a) Limited by a clearly identifiable factor

b) Common thread of ideas running through group

c) Community of interest exists among the group’s members

D) Excluding a juror in a cognizable group creates a circumstantial inference, AND

1) Shifts burden to party being racist to give a race-nuetral reason (excuse), THEN

2) The court decides which to believe, Party can challenge the excuse given, Presumption then is that it is NOT discriminatory.

5. Civil = usually 3 challenges, Criminal = >
(c) Excuse:

1. Court may for “good cause” excuse a juror from service during trial or deliberation.

3) Challenge for Cause

a) Up to the judge’s discretion

b) Information elicited on voir dire shows bias = Unlimited # of challenges for cause.

c) Prospective juror MUST show actual subjective bias.
1. Objective Proof of actual bias on the juror’s answer to questions.

d) Similar past situation does NOT always mean bias.

e) Hard to have a judge’s discretion overruled on appeal.

1. To get a new trial on appeal, MUST show that a juror failed to answer a material question honestly, AND

2. Show that the dishonest response would have provided a valid basis for a challenge for cause. (NOT that you would have used a peremptory challenge).

H. The Province of the Jury

1. When do we need to send to jury? 
a. = When there is a disputed question of fact (Which means one party is NOT entitled to a Judgment as a matter of law)

2. Devices to determine whether the jury should be used:
a.
Summary Judgment = before trial starts

b. Judgment as a Matter of Law (Directed Verdict) = Pre-jury verdict

c. Renewed Judgment as a Matter of Law = Post-verdict

1)
A.K.A. “Judgment NOV”

2)
Hinges on judge’s view of the evidence

3)
This is not saying that the verdict is wrong, but that the case should have never been put to the jury at all.

3. Judgment as a Matter of Law

a. Rule 50(a)(1) 

1) During a trial by jury

2) Can be by motion or by the judge on his own initiative (sua sponte)

3) If a party has been fully heard on an issue, AND

A) –there is no legally sufficient evidentiary basis for a “reasonable jury” to find for that party on that issue.

1. Analysis is done by the Judge, he ID’s the issues for jury, and asks is there sufficient evidence on that issue?

B) THEN the court MAY decide the issue, AND

C) The court MAY grant a motion for judgment as a matter of law (“Directed Verdict”) w/ respect to a claim of a defense (If that claim of defense can ONLY be maintained by a favorable decision of that issue)

b. 50(a)(2)

1) Motions for Judgment as a matter of law CAN be made at any time before submission of the case to the jury.

A) Most common times to make the motion is:

1. After the ( finishes argument, AND

2. After ( has finished their argument.

B) Must specify the judgment sought, the law and fact that entitles you to that judgment.

3.
Putting the Case to the Jury

a. Rule 51 Jury Instructions
1. Any party can file written requests as to the instructions.

2. Judge is required to give instructions, even if not requested.

3. Court SHALL inform counsel of its action upon those requests prior to their arguments to the jury.

4. Court CAN give instructions to jury before, OR after the arguments (or both)

5. No party can assign as error the giving or the failure to give instructions that they DON’T object to before the jury retires to deliberate (Opportunity SHALL be given to object w/o the jury hearing the objection)

A) Must state the matter objected to and grounds for objecting

6. Judge must make it clear that the jury must decide issues of weight and credibility of testimony, BUT he can give his opinions.

7. Should contain:

A) Statement of the issues

B) Rules of substantive law to be applied to the findings of fact

C) Which party has B/P

D) Standard of persuasion.

8. If judge decides something as a matter of law, he must tell the jury by making a “binding instruction”

9. Failure to submit an instruction (by the parties) = acknowledgment that the issue need NOT be submitted to the jury.

10. Erroneous charges are reversible w/o objection.

11. Instructions should not assume the facts that are at issue.

12. Review = Appellate Court will find NO error unless a request that is denied is “accurate in every respect”

A) If deny request = won’t be overturned if covered in another instruction.

B) If NOT adequately covered in another instruction = 3 step test:

1) Is request accurate statement of law? 

2) IF YES, does it address an issue that is properly before the jury?

3) IF YES, must still show prejudicial harm resulting from the denial of the request.

13. Overview

A) Court has broad discretion, as long as accurate and not misleading

1) Reversed on appeal ONLY if the error was prejudicial, AND whether appellate court feel “substantially and ineradicable” doubt that the jury was guided properly 

2) Problems w/ instructions:

a) Problems of accuracy (of the substantive law)

b) Problems of clarity

c) Problems of marshaling and commenting on the evidence.

4.
Choices about how a judge puts the case to the jury:

a.
General Verdict

1.
Regular verdict (common-law) 


2.
NOT Rule based


3.
“We find for _____”


4.
Effects the issue preclusion

b. Special Verdict


1.
Rule 49 Special Verdicts and Interrogatories 

A) Used by the Ct. to control the jury

1)
To not let them answer a general verdict based on emotion.

B) Allows the Court to find specifically on all issues essential to the Plaintiff’s case

1)
WHY:

a) Improve deliberation process

b) Decrease retrials

c) More information on appeal

C) You can challenge the content of the Special Interrogatories

D) 49(a) Special Verdicts (“special interrogatories”) = Court asks jury for a written finding upon each issue of fact.

1)
Ct. can submit separate questions or all questions at once

2)
If the Ct. omits an issue of fact contained in the pleadings or evidence = each party waives the right to jury on that issue.

a) UNLESS the request for its submission is done before the jury retires.

3) If an issue is omitted = Ct. makes a finding on it

a) If the Ct. fails to make a finding = deemed to have been made a finding in accord w/ the judgment or special verdict.

b) Standard of Review for these Court-made findings:

1.
Legal question = de novo

2.
Mixed question = de novo

3.
Fact question = “clearly erroneous”

4) Judge can interpret an “ambiguous” answer to an interrogatory in a manner consistent w/ the other answers.

E) 49(b) General Verdict w/ “answers” to interrogatories

1)
Along with general verdict the Ct. submits written interrogatories upon one or more issues of fact which are necessary to a verdict.

a) When general verdict and written answers are harmonious = Judgment entered pursuant to Rule 58
b) When answers are consistent w/ each other, BUT one or more are “inconsistent” w/ the general verdict = Judgment entered in accordance w/ the answers, notwithstanding the general verdict, OR

1.
Ct. may return the verdict and answers to the jury for further consideration of its answers and verdict, OR

2.
Order a NEW TRIAL

c) When answers are “inconsistent” w/ each other AND the general verdict = Judgment SHALL NOT be entered, AND

1.
Returned to jury for further consideration, OR

2.
NEW TRIAL

d) “inconsistent” = ONLY when as a matter of law the special finding when taken by itself would authorize a judgment different from that which the general verdict will permit.

4. Motions After the Verdict

a.
Rule 50(b) Renewing Motion for Judgment as a Matter of Law

1)
No later than 10 days after entry of Judgment (Can ask for a new trial also or alternatively)

2) Upon motion the Ct. MAY:

(1) If a verdict was returned already:

(A) allow the Judgment to stand, OR

(B) order a NEW TRIAL, OR

(C) direct entry of Judgment as a Matter of Law, OR

(2) If NO verdict was returned yet:

(A) order a NEW TRIAL, OR

(B) direct entry of Judgment as a Matter of Law

3)
50(c) Granting Renewed Motion for Judgment as a Matter of Law 

(1)
If motion for JML is granted = Ct. SHALL rule on motion for NEW TRIAL (Rule 59)(if any)

A) Conditionally granted = If decision of JML is reversed upon appeal = NEW TRIAL 

1.
UNLESS appellate court says otherwise

(2)
Motion for NEW TRIAL must be made no later than 10 days after the entry of Judgment (If JML)

4)
50(d) Denial of Motion for JML

1)
Party prevailing on the denied motion may as appellee assert grounds that they are entitled to a NEW TRIAL in the event the trial court erred in denying the motion for JML and is reversed by appellate court.

5)
EXAMPLE:

1)
Jury returns a verdict in favor of Plaintiff

2)
Defendant MAY file a 50(b) (Motion for JML)

A) AND a 59 (Motion for NEW TRIAL)

3) 5 outcomes are possible:

A) Judge may grant a NEW TRIAL and NOT rule on the motion for JML

B) Judge may grant the JML, AND conditionally grant the NEW TRIAL =

1.
Judgment entered for Defendant

2.
Plaintiff appeals the grant of JML

a) If affirmed = P wants a NEW TRIAL and can so argue

b) If reversed = D wants a NEW TRIAL and is entitled UNLESS the appellate court finds that a new trial should NOT have been conditionally granted

C) Judge may grant the JML, AND conditionally deny the NEW TRIAL =

1)
Judgment entered for D.

2)
P appeals grant of JML

a) If affirmed = P wants a new trial and can so argue

b) If reversed = D wants a new trial and may (as appellee) asset error in the conditional denial w/o filing cross-appeal

D) Judge may deny the JML, AND deny the NEW TRIAL =

1)
Judgment entered for P

2)
D appeals denial of JML

a) If affirmed = D wants a new trial and can so argue

b) If reversed = P wants a new trial (as appellee as well as arguing to uphold J) may argue that there are grounds supporting a new trial

1.
Appellate Court can grant NEW TRIAL or may remand.


E) Judge may deny the JML, AND grant the NEW TRIAL =

1)
No Judgment

2)
Nothing appealable (similar to ACA)

a)
b/c we are having a new trial




3)
Not Rule based


c. Motion for New Trial

1.
Rule 59

(a) New Trial can be granted on grounds = for any party, any issue:

(1) according to common-law standards (When trial was by jury), AND

(2) according to common-law standards (When trial was not by jury)

(b) Motion must be filed no later than 10 days after entry of judgment.

(d)
W/in 10 days after the Judgment and Ct. on its own may order a new trial.


2.
Grounds for granting a new trial



a.
Errors in the admission or exclusion of evidence



b.
Errors in jury instructions



c.
Attorney or juror misconduct

1)
If conduct substantially risks that an unfair verdict will result.

d. Newly discovered evidence

e. A verdict against the clear weight of the evidence or an excessive verdict.

1)
If clearly against the weight of the evidence or based upon evidence that is false or will result in a miscarriage of justice—even though there may be substantial evidence which would prevent the direction of the verdict.

f. Judicial error

1)
 Usually in a jury trial when the judge believes his errors tainted the jury.

3.
Standard = The jury verdict must be against the great weight of the evidence.


a.
Factors:

1)
Must be a serious breakdown in the jury process



2)
Simplicity/Complexity of the issue



3)
Undesirable element introduced into trial

4)
Degree to which the evidence presented was in dispute.

b.
Example = Great weight of evidence was in favor of the losing party and there is evidence that the issues were complex to the jury:

1)
Differs from the judges decision of whether the trial should go to jury, b/c whether to go to jury or not can be appealed de novo.

2)
Decision on whether to grant a new trial is reviewable as having to be an abuse of discretion.

4.
Jury testimony about what happened is INADMISSIBLE unless there is some external prejudicial information

a.
Policy is b/c the losing party would always harass the jurors


b.
It would hinder the finality of the process

c.
The rest of the process takes care of the fairness of the trial

4.
Judges are loathe to overturn a jury verdict after the fact

5.
Moving party must show that failure to grant a new trial would be a miscarriage of justice (very high standard)

a.
Must also be careful b/c 7th Amendment says you can’t reexamine a finding of fact by the jury.





6.
For reasons pertaining to the Voir dire
a.
Supreme Ct. has held that  the lawyer must show the following in order to prevail on a new trial motion:

1)
That the juror “failed to answer honestly a material question during voir dire, AND

2)
That a correct response “would have provided a valid basis for a challenge for cause” (NOT that you would have used a preemptive strike)


7.
Harmless Error Doctrine

a.
A new trial may not be granted “unless refusal to do so appears to the court inconsistent w/ substantial justice”

b.
The Ct. must disregard any error or defect in the proceeding which does not affect the substantial rights of the parties


8.
NOTE = New Trial v. JML

a.
A new trial may be granted even if there is substantial evidence to support the verdict.

b.
A motion for JML may not be granted under such circumstances.


9.
NOT appealable = Order of NEW TRIAL is not appealable.

IX. Judge-Tried Cases

A. Rule 52 Findings by the Court; Judgment on Partial Findings

1.
52(a) = Effect = Trial by judge (or advisory jury) or when judge grants or refuses to grant an intrlocutory injunction the Ct. SHALL find the facts and enter Judgement.


a.
Requests for findings are NOT necessary for purposes of review

c. Findings of fact SHALL NOT be set aside unless clearly erroneous and due regard given to trial court to judge witness credibility.

1)
Does NOT apply to conclusions of law

2)
Mixed law and fact

A) If the trial court’s finding of fact derives from a correct rule of law = “clearly erroneous standard”

B) If the trial court’s finding of fact derives from an incorrect rule of law =  MUST be reversed or remanded

3)
Clearly Erroneous Standard 
A) “although there is evidence to support it, the reviewing court on the entire evidence is left w/ the definite and firm conviction that a mistake has been committed.”

B) NOT reviewing things de novo

C) Can’t overturn if trial court has some evidence to back up their findings.

D) Even when a district court makes a finding of fact based on documentary or undisputed facts (the C.A. is really in as good a position as the Dist. Ct.) the C.A. CAN’T make a finding de novo.


d. Findings of facts and conclusions of law are Unnecessary on Rule 12 and 56 motions except as provided in 52(c)

2.
52(b) = Ct. may amend its findings or make additional findings and may amend judgment (upon motion w/in 10 days of Judgment) may accompany motion for a new trial

a.
Can question the sufficiency of evidence to support a finding of fact when trial by court

b.
Whether you objected, moved to amend, or moved for partial findings while at the district court.

c.
Can be accompanied by a motion for new trial, but since no jury really asking for a continuance of the original trial.

3.
52(c) Judgment on Partial Findings

a.
If a party has been fully heard on an issue and court finds against the party on that issue.

b.
The court may enter a JML w/ respect to a claim or defense that cannot be maintained or defeated w/o a favorable finding on that issue, OR

1)
Ct. may decline to render a Judgment until the close of all evidence

B. New Trial 

1.
Really is a challenge to the findings of fact

2.
Challenge to the sufficiency of the evidence:


a.
Standard = Clearly Erroneous

C. Trial judge MUST set aside a verdict when the damage amount is not supported by the evidence.

1.
What amount is reasonable is a source of profound disagreement

2.
Remittitur = Upon a hearing for a new trial, the judge gave what he thought would have been a cap on a reasonable verdicts and grants a conditional new trial

a.
If Plaintiff takes the reduced amount = NO new trial (Plaintiff can’t appeal to get the original verdict.)

3.
Addittur = Deals with an inadequate jury award (VERY RARE)



X. Judgment

A. Rule 54(a) = Judgment is what the action is about (need J to collect damages)

B. Upon Multiple Claims or Involving Multiple Parties

1.
Rule 54(b) = When more than one claim for relief (claim, cross-claim, counterclaim, 3rd party claim) OR multiple parties involved =

a.
Court MAY direct entry of Judgment as to one or more claim or party (but < than all) upon:

1)
An express determination that there is no just reason for delay, AND

A) Parties must make a motion for the Court to decide whether there is a just reason for delay then Ct. expresses direction.

B) Reasons for delay:

1.
Too burdensome on other party to continue action on other claims and appeal this judgment

2.
If entry would duplicate issues for Court of Appeals.

a.
b/c appeals have to be filed w/in 30 days of Judgment.

4) An express direction for the entry of Judgment.

b.
In the absence of a determination and direction any order which adjudicates less than all claims or parties SHALL NOT terminate the action and the judgment is subject to revision at any time before entry of a final Judgment.

d. HINT = if issue is completely unrelated to the other claims and other parties—there is NO just reason for delay of entry.

C. Rule 58 Entry of Judgment

(1) General verdict of a jury, or decision by the court of a certain amount of recovery, or that relief shall be denied = The clerk (unless ordered otherwise by the court) shall prepare, sign and enter Judgment (w/o awaiting direction by the court)

(2) Upon a decision by the court granting other relief or upon Special Verdict or General Verdict w/ Special Interrogatories = The Cts. shall promptly approve the form of Judgment and clerk shall enter it.

a.
Attorney shall NOT submit forms of Judgment unless upon direction of the Ct. (NOT as a matter of course)

D. Rule 60 Relief from Judgment or Order—Court decides whether to grant relief (Relief usually is NEW TRIAL)

(a) Clerical mistakes may be corrected by the court a anytime (by own initiative or by motion)—Not the substance of the J.

(b) Challenges to the substance of the J. Upon motion and upon such terms as are just the Ct. may relieve a party form final Judgment for:

(1) Mistake, inadvertance, surprise, or excusable neglect

A) Not just attorney negligence, has to be reasonable neglect (excusable)

B) Example = Default J b/c attorney forgot and his excuse was reasonable

(2) Newly discovered evidence

A) That w/ due diligence could NOT have been discovered in time to move for a new trial.

(3) Fraud, misrepresentation, or other misconduct of an adverse party

A) B/P on the moving party

B) Misconduct:

1.
By clear and convincing evidence

2.
Must substantially interfere w/ party’s ability to try their case

3.
Deliberate misconduct creates a presumption and shifts the B/P to the other party that their misconduct did NOT substantially interfere.

(4) The Judgment is void

A) Failure of due process (like lack of jusisdiction)

(5) J has been satisfied, released or discharged or a prior J for which it is based has been reversed or vacated or it is no longer that the J should have prospective application

A) “no longer has prospective application” = 

1.
Example = Injunction (now change in circumstances where injunction isn’t needed

B) “J has been reversed or vacated” =

1.
Rarely used (construed very narrowly)

2.
Relief only when we clearly and specifically know what precedent was relied on to come to this J.

3.
Extraordinary situations

(6) Any other reason justifying relief

A) Catch all

B) Equitable argument that doesn’t fall into other categories

C) Extraordinary situations

c)
Motion shall be made w/in reasonable time for (1), (2), or (3) (BUT NOT > than 1 year after J entry)

d)
Motion does NOT effect the finality of a J or suspend its operation

e)
Ct. can still entertain an independent action to relieve a party from a J.

XI. Preclusion Doctrines

A. Theory behind the doctrines = “The party is entitled to his day in court, but only one day.

B. Common-law doctrines

C. Rigid doctrines—applied regardless of if it is fair

D. Claim Preclusion (Res Judicata “thing adjudicated”)

1.
Scope = all or any party of the transaction or series of connected transactions out of which the action arose

a) “Transaction” and “series” FACTORS:

1)
Whether the facts are related in time, space, and origin, or motivation

5) Whether they form a convenient trial unit

6) Whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage

2.
Results in the dismissal of a 2nd action

3.
Accomplished by making a 12(b)(6) motion to dismiss, or Summary Judgment because of claim preclusion.

a) Claim preclusion wipes out the whole claim (as opposed to issue preclusion)

b) If claim has been decided = all issues arising out of that transaction are barred (whole claim is barred)

4.
ANALYSIS =

a) A valid and binding, final judgment on the merits, 

1)
Valid and binding =If it can withstand a collateral attack

A) Collateral attack = ( attacks a Judgment in a separate action (ONLY due process of PJ and notice)

B) So if PJ and notice are OK = Valid and binding J.

2)
Final judgment = Order that is final, OR close to final (close to being final, the judge only has to enter the J)

A) Even if a post trial motion (Rule 59 or 60(b)) has been made = Still give the final Judgment finality for reasons of res judicata

1)
Up until it is reversed on appeal

3)
Merits = “on the merits” = Substantive law 

A) NOT procedural

B) 12(b)(6), Default Judgment, Dismissals under Rule 41 = Substantive.

b) Precludes litigation of the same claim
1)
Precludes issues that were or could have been raised

2)
What is precluded:

A) Claims (VERY party specific) = the doctrine extinguishes this party’s claim against this defendant and everything in that transaction

c) Between the same parties
1) OR between a party an a non-party in privity with a party

4. EXCEPTIONS (to claim preclusion)

a) Parties agree that ( can split his claim OR ( has acquiesced to the split

b) The Court in the 1st action expressly reserved the (’s right to maintain the 2nd action

c) If ( couldn’t bring a claim because of lack of SMJ in the 1st action

E. Issue Preclusion (Collateral Estoppel)

1.
When an issue of fact is litigated an determined by a valid final J, the determination is conclusive in a subsequent action between the parties whether on the same or different claim.

5. Different claim but still the same issue

a) Maybe a different time, but same issue

1)
Ex = A hospital didn’t report an emergency room visit, but the court said this was not against the law, if you go again to the emergency room, your 2nd action has issue preclusion (even though this is a new claim—it is the same issue)

b) Among the same parties that issue was already decided

c) If the claim is precluded then every issue arising out of that transaction is barred.

6. Comes up in mass tort suits

a) Example = 50 (’s sue individually and lose, then 1 ( sues and wins = issue preclusion would not apply.

b) Can’t preclude a Plaintiff’s right to his day in court

7. ANALYSIS =

a) A valid and binding, final Judgment on the merits, 

b) Precludes re-litigation of the same issue
1)
“same” = (Ex = identical documents (K), a determination that someone is disabled or a nonresident of a state.)
c) Between the same parties

1)
OR between a party and a non-party in privity with a party OR who had virtual representation by a party.

2)
OR between a non-party and a party, if issue preclusion is being used against a party who litigated and lost.

A) This is DEFENSIVE collateral estoppel (only used by a person in a defensive position) = Supreme Ct. says OK.

B) OFFENSIVE collateral estoppel = Court unsure

1.
Lets (’s wait till another determination (concerning the same transaction) occurs, THEN bring their suit and use OFFENSIVE issue preclusion.

2.
This is generally allowed, BUT it is up to the court’s discretion to allow or NOT to allow.

a) If ( didn’t use his best effort in first suit.

1)
Ex = If in 1st action the ( took default J, b/c it was cheaper than fighting claim.

b) If unjust then the court will NOT allow offensive issue preclusion.

d) If the issue was:
1)
Actually Litigated

A) If evidence presented on both sides = LITIGATED

1.
As long as parties are antagonistic to one another

2.
PROBLEM = Default J is NOT litigated (Maj.)

B) If parties stipulated = NOT LITIGATED

2)
Determined

A) Absent evidence of jury compromise, preclusion is applied no matter how irregular or erroneous the prior J was.

B) Becomes very unclear when the jury makes a general verdict.  Easier when jury makes a general verdict w/ interrogatories or special verdicts.

C) EXCEPTION = Does not apply when the party faced a heavier B/P at the first trial (than the will in the 2nd), OR B/P is switched from the 1st trial

3)
Essential to the Judgment

A) If finding on issue is the holding = clearly essential

B) If finding on issue is dictum = clearly NOT essential

1.
Dictum = the court would have reached the same result w/ or w/o the determination of this issue.

F. Party MUST have been “fully represented” for purposes of both Claim and Issue preclusion.

1.
MUST have been a party in the first action

2.
A person can sue in different capacities (1—personal injury for himself, 2—wrongful death of his wife; from the same accident)

G. Claim Preclusion against 3rd Parties
1.
When 3rd party is related by privity to the loser of a litigation = 3rd party’s claim is precluded

a.
Privity = Relationship close enough that it can be treated as having represented the 3rd party

1)
Privity is based on fairness—Is it fair to bind them?

2)
Did this person have their day in court?

3)
Adequately represented?

7) Examples = Successors to property interest, those who control an action but not formal party to it, possibly those who were a co-party to a prior action, assignees of K rights, Decedents’ estates and decedents.

8) The interests are virtually identical
F.
Issue Preclusion on 3rd Parties


a.
Offensive use of collateral estoppel = courts are unsure

e. Defensive use of collateral estoppel (By a non-party) = Has been generally approved

1)
EXAMPLE = Heirs sue financial advisor for transferring $, and LOSE, the heirs sue the Bank for allowing the transfer = Bank uses DEFENSIVE collateral estoppel.

XII. Recognition of Judgments from Other Jurisdictions

A. Courts shall give full faith and credit to judgments as long as they follow the law of the state they come from.

B. Constitutional (Full Faith and Credit Clause)

C. Not all Judgments:

1.
Judgments that are NOT final

2.
Judgments that are NOT on the merits.


a.
Judgments based on procedural faults rather than substantive law.


b.
Examples = J on faulty jurisdiction, venue, parties, pleadings, or S/L.

D. When the 1st court renders a J, that J may be attacked for lack of SMJ in the 2nd court.

1.
UNLESS the 1st court considered and decided it did have SMJ—then appeal is the only redress.

E. Even erroneous Judgments on the merits = Full Faith and Credit.

1.
If the Judgment is erroneous the redress is APPEAL, not new suit.

F. State preclusion laws differ from state to state.

1.
Must look at the state law from where the 1st action was
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