I. Size of Litigation

A.
Joinder of claims (Rules 13, 18, 42)

1. 
Compulsory Counterclaims 13(a)
a. 
 If a claim “arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim,” common nucleus of operative facts

b. 
Defendants failure to bring counterclaim in an action it arises from results in preclusion , however 13(f) omitted counterclaims- when D. forgets, most get courts OK to amend answer, when justice so requires

c.
 Supplemental jurisdiction applicable to compulsory counterclaims and cross-claims- When this arises?

i.
D. waits to bring counterclaim later: has D waived the claim for relief  (Must bring at time brought up, or lose your chance)

ii.
D. wants to assert counterclaim now, and it lacks Ind. SMJ: does supp. Jurisdiction exist over the counterclaim

d. 
Same transaction of occurrence- Exceptions to compulsory requirement-

i.
13(a)(1) case subject of another pending action, primarily with case filed in state without compulsory

ii.
13(a)- presence of third parties over whom the court cannot get personal jurisdiction

iii. 
13(a)(2) P. brought in rem or quasi in rem action

iv.
13(e)- counterclaim not yet mature (malicious prosecution)

2.
Permissive counterclaim 13(b)- not arising out of same transaction

a. 
“A pleading may state as a counterclaim any claim against an opposing NOT arising out of the same transaction or occurrence that is the subject matter of the opposing party’s claim.”

3.
Jurisdictional Requirements for counterclaims

a.  
A compulsory counterclaim falls within supplemental jurisdiction, no ind. Requirement for SMJ.

b. 
A permissive counterclaim is probably not w/in supplemental jurisdiction, and must satisfy the requirements of federal SMJ.  May not be used to join a 3rd party who is of the same citizenship as the party asserting the counterclaim against him.  It is generally held that a permissive counterclaim must independently exceed the amount in controversy.

4. 
Counterclaims by 3d parties

a. 
A counterclaim may be made by any party against any/an opposing party (13(a), (b))

b. 
A third party D. may counterclaim against either the original D., or original P., if a claim was made by the P. against the 3rd arty D. first.

c. 
A plaintiff may have a counterclaim to a counterclaim, it can be compulsory if it arises out of same facts as counterclaim

5. 
Crossclaims- always permissive



a. 
One party against co-party



b.
“[A]rising out of the transaction or occurrence that is the 

subject matter of either the original action or of a 

counterclaim therein or relating to any property that is 

subject matter of original action… may include a claim that 

the party is or may be liable to the cross-claimant for all or 

part of a claim asserted in the action against the cross-

claimant.”

6.
13(g) cross-claim a crossclaim against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original claim.  May include claim that liable for all or part of claim, asserted against co-party.

7.
13(h) joinder of additional parties- party can be added to a counterclaim or cross-claim. 

8.
13(I) prejudicial effect of counterclaim

9. 
Rule 18: Joinder of Claims
a.
18(g) once you have proper claim. Then you can stack whatever you want on top.  “A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or 3rd party claim, may join, either as independent or as alternate claims, as many claims as the party has against an opposing party.”

b. 
Joinder of claims is never required under 18(a), however the rules of res 
judicata, will often induce the claimant to join claims.

c. 
SMJ must be independently satisfied by the joined claim, supplemental 
jurisdiction does not apply to joined claims under 18(a), diversity not 
affected, aggregation of claim possible for amount in controversy.

d.
If original claim was federal question,  a non-fed claim could not be joined  to it under 18(a), unless either diversity exists, or the 2 claims are closely elated do that supplemental jurisdiction applies.

7.
Rule 42:  Consolidation: Separate Trials
a. 
Consolidation- “When actions involving a common question of law or fact are pending before the court, it may order a joint hearing or trial of any or all the matters in issue in the actions; it may order all the actions consolidated; and it may make such orders concerning proceedings therein as may tend to avoid unnecessary costs of delay.

b.
Separate trials- “The court, in furtherance of convenience or to avoid prejudice, or when separate trials will be conducive to expedition nd economy, any order a separate trial of any claim, cross-claim, counterclaim, or 3rd party claim, or of any separate issue or of any number of claims…..always preserving inviolate the right of trial by jury…”
B.
Joinder of Parties

1.
Rule 19- Joinder of Persons needed for Just Adjudication (Compulsory Joinder) usually made by motion by D.



a.
19 (a) Persons to be joined if Feasible (necessary)
i.
Feasible: “A person who is subject to service of process and whose joinder will not deprive the court of jurisdiction over the subject matter of the action shall be joined…if…”




ii.
Necessary

(1) Incomplete relief- in the persons absence complete relief cannot be accorded among those already parties, OR,

(2) Impaired interest- the person claims an interest relating to the subject of the action AND is so situated that the disposition of the action in the persons absence may

(i)  as a practical matter impair or impeded the person’s ability to protect that interest, OR

(ii)  leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest.

b.
19(b) Indispensable Parties (Determination by Court whenever joinder not feasible)  So vital, that if joinder is impossible claim must be dropped.
i.
Four factors court considers when court determines whether absent person is indispensable and the action should proceed among the parties before it  or be dismissed:


(1)
Prejudice-to what extent judgment would be prejudicial


(2)
Framing of judgment- to what extent prejudice can be 
lessened by framing of the judgment

(3)
Adequacy of remedy-whether judgment will be adequate in 
persons absence

(4)
Result of dismissal-whether plaintiff will have a remedy if 
the action is dismissed for nonjoinder



c. 
Must satisfy PJ, SMJ, and Venue, no supp. jurisdiction

2.
Permissive Joinder of Parties (Rule 20 (a)) (must be voluntary)
a. “All persons may join in one action as Ps if they assert any right to relief jointly, severally, or  in the alternative in respect of or arising out of the same transaction, occurrence or series of transactions or occurrences… AND if any question  of law or fact in common to all theses persons will arise in the action.”

b.
“All persons may be joined in one action as D.s if there is asserted against them jointly, severally, or in the alternative, any right to relief in respect of or arising out of the same transaction, occurrence..AND if any question of law or fact common to all D.s will arise in the action.”

c.
Voluntary

d.
Separate Trials (20(b))- judicial discretion, to prevent party 

from embarrassment, delay, pr expense.

e.
Must satisfy PJ, SMJ, and Venue; no supplemental jurisdiction.

3.
Rule 21:  Misjoinder and non-joinder of parties is not ground for dismissal…


4.  
Third Party practice Impleader (Rule 14(a))

a.
D. as 3rd party P. may implead in 3rd party who is allegedly liable “for all or part of P.s claim against him.”  Indemnification- liable for all

i.
D. can bring in a new party who is or may be liable to them for all or part of the P’s claim against them. Liability must be dependent on or derived from the original dependent’s liability to P.

b. 
3rd party P. does not need to obtain leave if he files complaint less than 10 days form original answer,  but must do so after 10 days.

c.
14(a)(4s) 3rd-party D shall make any defenses the claims, and ant counterclaims against the 3rd-party P and cross-claims against other 3rd-party Ds as provided under Rule 13.

d.
14(a((5s)  3rd-p D may assert ant defenses against P, which the 3rd-p P has to P.’s claim.

e.
(a)(6s) 3rd-p D may assert any claim against P arising out of the trans. Or occur. That is subject matter of original claim (P v D).

f.
(a)(7) P. may assert any claim against 3rd-p D arising out of trans. Or occur, that is subject matter of P.’s claim against 3rd-p P, and 3rd-p D shall then make any defenses as provided and any counterclaims or crossclaims.

g.
(a)(8) any party may move to strike 3rd-p claim, or for its severance
h.
(a)(9) 3rd –p may also bring in original party who is liable to him. Same rules apply

i.
14(b) a P. may bring in a 3rd party  under this rule as D is allowed when a counterclaim is asserted against P.

j.
14( ) after valid use of impleader, you can add whatever claim

1367(b)

diversity case

no supp. Jurisdiction against persons made parties under Rules 14, 19, 20, 24

P. must then wait until 3rd-p P files a claim against him, so he can counterclaim

7.
Rule 24   Intervention (outside tries to join suit) (by right, no leave of court required)

a.  
(a)(1) + (b)(1)- by statute

b.
(a)(2) mandatory intervention, asking court to see if requirements of law met.

i.
Applicant claims an interest relating to the property or transaction which is the subject of the action AND

ii.
situated so that the disposition of the action may as a procedural matter impair or impede applicants ability to protect interest

iii. Unless adequately represented (lawyer will try to show preemption)

iv. Could use rule 20 as P. and add plaintiff

c.
Permissive Intervention- (b)(2) discretion, standard of review is abuse of discretion (timely does not have meaning)




i.
Lawyers usually try both (a) and (b)




ii.
Right conferred by statute OR

iii.
Common question  of law or facts

iv.
Court considers:

(1)Whether intervener’s interests are adequately represented

(2)Whether they will significantly contribute to full development of the underlying factual issues in the suit.

(3) Prejudice parties already in lawsuit

(4) Will intervener benefit from intervening, Nature and extent of interest



d.  Independent SMJ required for person to join.

8. 
Rule 22- Interpleader gives insurance co. opportunity to minimize exposure, put all claimants in one lawsuit and fight over the stake. If stake holder is uncertain about liability, it can file complaint in impleader and join all those who have claims to fight it out for stake to avoid multiple liability.
a.
Advantages

i. prevents stakeholder form determining who has best claim

ii. allow claimants to reach fair, equitable claim on limited fund

iii. Court has power to enjoin further lawsuits so insurance company does not have to pay more then limited fund.

b.
Requires adverse claims, totals which exceed the stake.

c.
Typical interpleader case- to prevent party from being made pay the same claim twice.

i.
First determine propriety of bringing in adverse claimants- reason not to allow to go forward

(1) claimants not adverse(total amount of claim does not exceed fund)
(2) interpleader action won’t settle all claims(typically means cross-claim)

(3) already has been that provides adequate remedy (class action)

ii. 
1a- deny that policy covers insured in this situation or deny liability

iii.
Second, Determination of respective rights of claimants to the stake

(1) At this point gets to jury trial.
(2) Jury not told of stake

(3) Each claimant does best to prove case and damages, and if jury finds in excess each gets pro rata share.

d.
 Jurisdictional requirements: complete diversity required (unless federal question), service of process must be carried out as in any other civil diversity action (w/in the state where the district court sits, or pursuant to long-arm statute), amount in controversy must exceed $75,000, no effect on ordinary jurisdiction and venue requirements.

8. 
Interpleader (statutory, § 1335) Requires at least $500 at stake, and minimal diversity (2 or more claimants of diverse citizenship.)
a. 
A federal statutory right whereby disinterested stakeholder from whom several people claim same proceeds, may require claimants to litigate the matter among themselves w/o embroiling the stakeholder.
b. 
To have proper invocation of § 1335, the action must be

i. Filed by person having in its custody money or property worth $500 or more OR

ii. Filed by person having issued a policy of $500 or more IF

2 or more adverse claimants of diverse citizenship claim the money (minimal diversity: at least one of the competing claimants is a citizen of a different state from another claimant; so long as that requirement is fulfilled, it doesn’t matter

that some claimants are citizens of the same state as the stakeholder) AND

The P has deposited the money in the registry of the court.

c. 
Useful b/c the court can issue an order that enjoins a person from bringing a claim that is the subject of the action. The injunction cannot be too broad.

d. 
Protects the stakeholder from vexatious and multiple litigants.

e. 
Jurisdictional requirements: nationwide service of process, minimal diversity, $500 amount in controversy, venue (§1397 – interpleader suit can be brought “in the judicial district in which one or more claimants reside.”)


f.  
"clean up doctrine"- If the D is before the court only because of nationwide 


service of process under statutory interpleader, such D is only subject to 



additional claims by the interpleader only if they are part of the original claim.
9.
Rule 23 Class Actions-watch out for opposite interests, conflict of interest b/w representatives and absent class members, only reps must satisfy PJ, SMJ, venue
a.
Prerequisites 23(a)-
1. Numerosity- so numerous that their joinder is “impractical”

2. Commonality- “Common questions of law or fact”

3. Typicality- Representatives claims or defenses must be typical of the group.

4. Adequate representation- named parties “will fairly and adequately protect the interests” of the class.

b.
Once (a) is satisfied, buts fall within one of the three type of class actions that section (b) says are maintainable.

i.
(b)(1) (A) If there is a risk that individual suits would create inconsistent results which would establish incompatible standards of conduct for the party opposing the class (injunctive relief; asking the party to do something) 

OR      (B) decisions w/ respect to individual members of the class would be dispositive (impairment) of the interests of the other members not parties or substantially impair or impede their ability to protect their interests (damages – limited fund, mass tort claims)

No opting out – members of the 23(b)(1) class may not opt out of the class, and will therefore be bound by the disposition.

23(b)(1) begun to be used for the joint litigation of mass tort claims
ii.
(b)(2) Uniform injunctive or Declaratory relief: Prototype is civil rights class action, class rep. Sue to have statute declared unconstitutional.  Relief granted in respect to whole group.

civil rights cases – classic injunctive relief; party engaging in action that is

violating civil rights of the class

does not apply where money damages are the primary relief sought

No opting out
iii.
(b)(3)  Common questions “Predominate” and a class action is the “superior” means of managing the case.  





4 factors for (b)(3) action:





1.class members possible interest in “individually 

controlling” their own actions






2. other pending litigation, if any






3. the appropriateness of the forum






4.  manageability of the class action.

c. 23(c) Determination by Order Whether Class Action to be Maintained; Notice; Judgment;  Actions Conducted Partially as Class Actions

i. 23(c)(1) – “as soon as practicable after the commencement of an action brought as a class action, the court shall determine by order whether it is to be so maintained”

the court is said to “certify” the class, if it decides the action is appropriate

certification requirement applies to (b)(1), (b)(2), and (b)(3)

if the court finds that no class action is possible, the suit may be continued by the “representatives,” but w/ no res judicata effect for or against the absent would-be class members.

ii. 23(c)(2) – Notice Requirement for 23(b)(3) class action: the members of the class, other than the representatives, do not necessarily know that the suit has been commenced; thus, the court will normally require that these class members be given notice of the fact that the suit is pending.

notice shall advise the member that (A) the court will exclude the member from the  class if the member so requests by a specified date (Right of Exclusion); (B) the judgment, whether favorable or not, will include all members who do not request exclusion (Binding Effect – the judgment will affect him, unless he excludes); and (C) any member who does not request exclusion may, if the member desires, enter an appearance through counsel (Right to Lawyer).

even though the notice provisions of ( c)(2) apply only to (b)(3) class actions, it

Individual mailed notice to each claimant whose address can be obtained worth reasonable effort.

iii.
23(c)(3) – Judgments

in a 23(b)(3) class action is binding, whether it is for or against the class, on all those whom the court finds to be members of the class; however, any person has the right to exclude himself form the class in a (b)(3) action if he notifies the court by the specified date in the notice; members have chance to opt out and bring

their own suit; not bound by an adverse judgment, but may not assert collateral estoppel in his own action, if the judgment was favorable to the class

in 23(b)(1) and (b)(2) class actions – absent class members don’t have “opt out” right and can’t bring their own suits

iv. 23(c)(4) – Actions conducted partially as class action: “When appropriate, (A) an action may be brought or maintained as a class action w/ respect to particular issues, or (B) a class may be divided into subclasses and each subclass treated as a class, and the provisions of this rule shall then be construed and applied accordingly.

d.
23(d) Orders in Conduct of Actions . . .

e. 
23(e) Dismissal or Compromise:

i. 
any settlement of a class action must be approved by the court; ensures that interests of absent class members are adequately protected

ii. 
notice of dismissal or settlement must be given to all members of the class

f. 
23(f) – Appeals: “A court of appeals may in its discretion permit an appeal from an order of a district court granting or denying class action certification under this rule if application is made to it w/in 10 days after entry of the order.”

g. Due Process: If person denied ability to assert claim because of class action

i.          adequacy of notice given

ii. inadequate representation

iii. no lost if opted out (followed directions for doing so.)

II. The Pretrial Stage: Mechanics of Discovery (Rules 26 and 45) (also 30, 33, 34, 36)

Rule 26 – General Provisions Governing Discovery; Duty of Disclosure

A. 
Rule 26(a) – Required Disclosures; Methods to Discover Additional Matter

a. 
26(a)(1) Initial Disclosures: The parties are required, w/in 10 days of the meeting of the parties (26(f)), to make “initial disclosure” of the following information to the other side w/o being specifically asked to do so:

1. 
names, addresses, and phone numbers of individuals likely to have discoverable information about disputed facts “alleged w/ particularity in the pleadings”;

2. 
copies, or descriptions by category and location, of documents, data compilations, and other tangible things relevant to disputed facts “alleged w/ particularity”;

3. a computation of any category of damages claimed; and

4. any insurance agreement out of which a judgment may be paid

b. 26(a)(2) Disclosure of Expert Testimony:

1.
the identity of an expert witness who will present evidence at trial must be revealed w/o a specific request from the other side (26(a)(2)(A))

2. 
unless otherwise stipulated or directed by the court, the expert witness must prepare and sign a report containing “a complete statement of all opinions to be expressed and the basis and reasons therefor; the data or other information considered by the witness in forming the opinions; any exhibits to be used . . .; the qualifications of the witness, . . .; and a listing of any other cases in which the witness has testified as an expert . . . w/in the preceding 4 years” 26(a)(2)(B))

3. 
these disclosures will ordinarily be made in accordance w/ a court-ordered discovery schedule, but must in any event be made no later than 90 days before trial (26(a)(2)(C))

c.
26(a)(3) Pretrial Disclosures: pretrial duty to disclose witnesses, documents and exhibits regarding evidence it may present at trial, other than solely for impeachment; a party is required to disclose at least 30 days before trial:

1. 
the names, addresses and phone numbers of witnesses that may testify at trial (excluding rebuttal witnesses), separately identifying those expected to testify, and those who may be called if the need arises;

2. 
the names of witnesses whose deposition testimony is expected to 


be presented at trial; and

3. 
identification of documents and exhibits, separately identifying those expected to be offered at trial, and those that might be offered if the need arises. 
under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means.”

d.
C) The deposing party is required to pay the expert a reasonable fee for the time spent on the deposition. If the deposing party’s questioning goes beyond merely preparing to meet the other side’s case but in addition uses the deposition in support of his own case, he is required to reimburse a “fair portion” of the fees paid to the expert by the other side.

a. 26(b)(1) Standard for discovery is broader than admissible for trial.

i. Relevancy

(4) relevancy to claim or defense, w/out court’s involvement.

(5) Court may order discovery of any  matter w/ good cause

Have to get court to approve

Must show good cause

Relevant to subject matter

(6) matter can include opinions, conclusions

e.
26(b)(3) work product-  Trial preparation materials- protects documents and tangible materials prepared in anticipation of litigation or trial by or for another party or by of for that party’s rep.  Only upon showing of substantial need may it be discovered, hardship, no substantial equivalent.
a.  Protects mental impressions, conclusion, opinions, legal theories of attorney, other rep of party.

b.
A party may obtain its own statement made concerning the action or subject matter.

c.  No shield against


(1)  Facts opposing attorney has learned


(2)  Persons from who attorney learned facts


(3)  Existence of documents, even though contents not discoverable.

f.
26 b(4)- Trial experts-


a.
may depose any witness if expert going to testify at trial.


b.
interrogatories or deposition to expert retained or specially 

employed by another party in anticipation or preparation of litigation, who is not expected to be called as witness only under Rule 35(B) (examiner of physical)    OR upon showing of exceptional circumstances.

f.
(5) Claims of Privilege or Protection of Trial Preparation Materials: If a party withholds otherwise discoverable information because of claimed privilege, the claim must be made “expressly,” and must describe the information or things withheld “in a manner that . . . will enable other parties to assess the applicability of the privilege.”

g.
Rule 26( c) – Protective Orders: A party may move for a judicial order protecting a person, whether a party or not, from “annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following”:

1. that the disclosure or discovery not be had;

2. that the disclosure or discovery be had only on specified terms and conditions . . .;

3. that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery;

4. that certain matters not be inquired into, or that the scope of the disclosure or discovery be limited to certain matters;

5. that discovery be conducted w/ no one present except persons designated by the court;

6. that a deposition, after being sealed, be opened only by order of the court;

7. that a trade secret or other confidential information not be revealed or be revealed only in a designated way; and

8. that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened as directed by the court

If the motion is denied . . . the court may . . . order . . . provide or permit discovery.

h.. 
Rule 26(d) – Timing and Sequence of Discovery

i.
Rule 26(e) – Supplementation of Disclosures and Responses: Parties have a continuing obligation to supplement or correct information provided in light of what they learn as the suit goes forward

1. If go uncorrected court may not allow to enter info.

2. If requesting party- 45-60 days before trial, send one question to interrogatory.  “Please submit any corrections to answers”  30 days to respond, makes more difficult for them to argue they should be allowed to add more at trial.

j.
Rule 26(f) – Meeting of Parties; Planning for Discovery: The parties are required to meet “as soon as practicable” an at least 14 days before a scheduling conference . . . in order to develop a “proposed discovery plan.” 

The plan should contain any proposed changes to the disclosures required under Rule 26; any proposed changes in limitations on discovery; and a description of the parties’ views on the subjects and timing of

discovery. A written report outlining the discovery plan must be submitted to the court w/in 10 days of the  meeting of the parties.

k. Rule 26(g) – Signing of Disclosures, Discovery Requests, Responses, and Objections: An attorney must sign all discovery requests, responses, and objections. (26(g)(1)) Such signing certifies that “to the best of the signer’s knowledge, information, and belief, formed after reasonable inquiry,” they are: 

i. consistent w/ existing law, or a good faith argument for change in existing law; 

ii.  not interposed for any “improper purpose” such as harassment, unnecessary delay, or needless increase in cost of litigation; 

iii. and not “unreasonably or unduly” burdensome or expensive. (26(g)(2)(A-C) ==Rule 11. Doesn’t say anything about truthfulness of answer.  If certification violates these provisions, the signer, his client, or both, may be required to pay expenses, including attorneys’ fees, incurred b/c of the violation. (26(g)(3))

B.
Rule 45: Subpoena

a.
 45(a) Form: Issuance

1. (a)(1) – Every subpoena shall . . . (A) . . . (B) . . . (C) . . . (D)

2. (a)(2) – subpoena for attendance:

at trial or hearing – shall issue from the district in which the trial/hearing is to be held

at a deposition – shall issue from the district in which the deposition is to be taken (that district is designated in the notice of the deposition – see Rule 30(b))

3. (a)(3) – clerk shall issue a subpoena, signed but otherwise blank . . .

b.
 45(b) Service

1. (b)(1) – personal service is required

2. (b)(2) – as w/ “service of process,” there are territorial limits on “effective service”; service of a  subpoena must fall w/in one of the prescribed categories:

at any place w/in the district by which it is issued

outside the district as long as service is w/in 100 miles of the place of the deposition, trial, or hearing

anywhere in the state if service of a subpoena would be effective if issued by a state court sitting in the place of the deposition, trial, or hearing

c.
45( c) Protection of Persons Subject to Subpoenas

1. 
( c)(1) – party or attorney responsible for subpoena shall take reasonable steps to avoid imposing burden or expense on a person subject to that subpoena. The court . . . shall enforce this duty . . . breach of  duty . . . sanction . . .

2. ( c)(2) – (A) A person commanded to produce and permit inspection and copying of . . . documents or tangible things . . . need not appear in person . . . unless commanded to appear for deposition, hearing or trial. 

(B) Such person commanded to produce and permit . . . may, w/in 14 days after service of subpoena . . . serve . . . written objection; if objection made, other party is not entitled to inspect . . . , but may move for an order to compel production . . .

3. 
( c)(3)(A) – the court by which a subpoena was issued shall quash or modify the subpoena if

i. 
it fails to allow reasonable time for compliance;

ii. 
if a person not a party must travel to a place more than 100 miles from where the person (1)resides, (2) is employed, (3) regularly transacts business; UNLESS the subpoena is for a trial and the person resides, is employed, or regularly transacts business in the state in which the trial is held, or

iii. 
requires disclosure of privileged or other protected matter and no exception or waiver applies,

iv. 
or subjects a person to undue burden.

4.
( c)(3)(B) – If a subpoena

i. 
requires disclosure of a trade secret . . . . .or

ii. 
requires disclosure of an unretained expert’s opinion or information not describing . . .

iii. 
a person who is required to travel more than 100 miles to attend a trial may ask the court to quash the subpoena IF the person would incur substantial expense; on motion of such a person, the court may quash or modify the subpoena or may require the person to attend the trial; IF the party who caused the subpoena to be issued can show (1) substantial need, (2) inability to get the testimony/evidence w/o undue burden, and (3) reasonable compensation to the person subpoenaed; the court may require attendance, and may specify conditions But if he volunteers under Rule 29 deposition can be taken.

d.
 45(d) Duties in Responding to Subpoena

1. 
(d)(1) – subpoenaed person shall produce documents as they are kept in the usual course of business or shall organize and label them . . .

2.
 (d)(2) – when subpoenaed information is withheld on a claim that it is privileged or subject to protection as trial preparation materials, the claim shall be made expressly and shall be supported by a description of the nature of the documents . . . not produced that is sufficient to enable the demanding party to contest the claim.

e. 
45(e) Contempt – failure to obey subpoena, person may be deemed a contempt of the court . . .

C. 
Rule 30 – Deposition Upon Oral Examination

a. 
30(a) When Depositions May Be Taken; When Leave Required

1. 
(a)(1) – ordinarily, depositions may be taken w/o leave of court; attendance of witnesses may be compelled by subpoena as provided in Rule 45

2. 
(a)(2) – leave of court is required when the deponent is in prison,; or if, w/o written stipulation of the parties

(A) the proposed deposition would result in more than 10 depositions being taken by a side;

(B) the person to be deposed has already been deposed in the case; or

(C) the deposition would be taken during the time before the parties have had an initial meeting w/ the District Judge, in which an initial discovery plan is established.

b. 
30(b) Notice of Examination: General Requirements; Method of Recording; Production of Documents and Things; Deposition of Organization; Deposition by Telephone 10

1. 
(b)(1) – a party desiring to take the deposition of any person upon oral examination shall give reasonable notice in writing to every other party to the action . . .

2. 
(b)(2) – the party taking the deposition shall state in the notice the method by which the testimony shall be recorded (by audiotape, videotape, or stenography); the party taking the deposition pays the cost of the recording

3. 
(b)(3) – any party may designate another method to record deponent’s testimony in addition to the method specified by the person taking the deposition . . .

4. 
(b)(4) – . . . appearance or demeanor of deponents or attorneys shall not be distorted . . .

5. 
(b)(5) – notice may be accompanied by request for documents and tangible things . . .

6. 
(b)(6) –  Party may in notice and subpoena name as deponent a public or private corporation, and describe with particularity the matters examination requested for,  Organization shall designate one or more agents on its behalf….
7. 
(b)(7) – upon stipulation by the parties or order of the court, a deposition may also be taken by telephone or other “remote electronic means”

c.
30( c) Examination and Cross-Examination; Record of Examination; Oath; Objections: an attorney whose witness is being deposed may cross-examine the deponent.

d.
 30(d) Schedule and Duration; Motion to Terminate or Limit Examination: an attorney whose witness is being deposed may object to questions that are asked, and in some circumstances instruct the witness not to answer; those circumstances are limited to:

1. 
preservation of a privilege

2. 
enforcement of protective order limiting discovery; and

3. 
ending the deposition b/c of abusive behavior by the opposing party

If a party improperly impedes, delays, or frustrates fair examination in a deposition, the court may impose sanctions on “the persons responsible;” sanctions can include attorney’s fees incurred as a result of the improper behavior (d)(2).

e.
30(e) Review by Witness; Changes; Signing

f.
 30(f) Certification and Filing by Officer; Exhibits; Copies; Notices of Filing

g.
 30(g) Failure to Attend or to Serve Subpoena; Expenses

D.
Rule 33: Interrogatories to Parties (an interrogatory is a written question sent to a party that must be answered under oath and in writing; can only be sent to parties)

a.
33(a) Availability – w/o leave of court . . . any party may serve upon any other party written interrogatories, not exceeding 25; leave of court is required to submit more than 25 interrogatories to a party unless the parties are willing to stipulate to a larger number.

b.
33(b) Answers and Objections

1. (b)(1) – each shall be answered in writing under oath, unless objected to, the objecting party shall state the reasons for objection . . .

2. (b)(2) – answers to be signed by the person who answered, objections signed by attorney making them

3. (b)(3) – due w/in 30 days of being served w/ interrogatories

4. (b)(4) – all grounds for objection to an interrogatory shall be stated w/ specificity . . .

5. (b)(5) –

c.
33(c) Scope; Use at Trial

d.
33(d) Option to Produce Business Records

E. Rule 34: Production of Documents and Things and Entry Upon Land for Inspection and Other Purposes

a. 34(a) Scope – a party may request another party to produce documents or tangible things for inspection, copying or testing; or to permit entry onto land or other physical property for inspection, measuring or photographing

b.
34(b) Procedure – the request shall set forth . . . w/ reasonable particularity; leave of court is not required; no presumptive upper limit on the number of documents or physical things that may be requested; a party who produces documents for inspection shall produce them as they are kept in the usual course of business or shall organize and label them to correspond w/ the categories in the request

c.  34(c) Persons Not Parties – a person not a party to the action may be compelled to produce documents and things or to submit to an inspection as provided in Rule 45 (subpoena)

F.
Rule 35: Physical and Mental Examination of Persons

a.
35(a) Order for Examination – when the mental or physical condition of a party is in issue, an opposing party may request an examination by a qualified expert (requesting party chooses the doc); for good cause shown, a court may order a physical or mental examination of a party or a person w/in the custody or legal control of a party; a physical or mental examination

must be conducted by a “suitably licensed or certified examiner.”

i.
Requires condition in controversy(more than 26(b)), more than 


relevant, easy here claiming physical/mental injuries

b.
35(b) Report of Examiner

1. (b)(1) – the party causing the examination to be made shall deliver to the requesting party a copy of the  detailed written report of the examiner setting out the examiner’s findings . . .

2. (b)(2) – by requesting and obtaining report, or by taking deposition of examiner, the party examined waives any privilege . . .

3. (b)(3) – subdivision applies to examinations made by agreement of the parties, unless the agreement expressly provides otherwise . . .

G.
Rule 36: Requests for Admission

a. 
36(a) Request for Admission – a party may serve on another party a request for admission of the truth of any matter discoverable w/in the scope of the federal discovery rules; ordinarily, if a party does not answer or object to a request for admission w/in 30 days, the matter is deemed admitted; if the requested party objects or declines to admit, that party must state reasons for objecting or declining.

b.
36(b) Effect of Admission – Unless the court permits its withdrawal, an admission conclusively establishes the truth of the matter

H.
Rule 37: Failure to Make or Cooperate in Discovery; Sanctions

a.
37(a) Motion for Order Compelling Disclosure or Discovery: failure to make – a disclosure under 26(a), answer a question during a deposition, answer an interrogatory, permit inspection . . . the discovering party may move for  an order compelling answer . . . the motion must include a certification that the movant has in good faith conferred
or attempted to confer w/ the person . . . to secure the information; if the motion is granted, the court shall order prevailing party reasonable expenses, unless the court finds no conferral, the objection was substantially justified, or unjust.

b. Chronology- 
1. request

3. non-agreement
4. file motion requiring discovery

5. if you win court tells opposing to do it correctly (if you lose, opposing gets protective order)

6. party still won’t do it

7. requesting party files for sanctions

c. 37(b) Failure to Comply With Order – if party fails to obey an order under 37(a), 35, or 26(f), the court may order that (If complete failure, can go straight to sanctions, do not have to seek order compelling discovery, but even if they show up just o state name, you must get order) 


(i.) the questions in dispute be taken as established against the party disobeying the order; 

(ii.)  the disobeying party be foreclosed from making claims or defenses, or entering matters into evidence; 

(iii.) the pleadings (or parts of the pleadings) of the disobeying party be entered against the disobeying party;

(iv.)  the action of the disobeying party be dismissed, or a judgment entered against the disobeying party; 

(v.) the disobeying party be held in contempt; or 

(vi.) the disobeying party be compelled to pay expenses, including attorneys’ fees,

caused by the failure to obey the order.

c. 
great deal of discretion, standard of review is abuse of discretion, sanctions can go against acts of client and acts of attorney.  Courts reluctant to impose sanctions on merit.

d.
37(c) Failure to Disclose; False or Misleading Disclosure; Refusal to Admit –

1. 
(c)(1) -- if no motion is made under Rule 37(a), a party can object to use of information that should have been disclosed pursuant to 26(a) or 26(e) (automatic disclosures); the court may, on motion . . , may impose other appropriate sanctions . . . in addition to requiring payment of reasonable expenses, including attorneys’ fees . . . and sanctions under (b) (A, B, C). . . and may inform the jury of failure to make disclosure

2. 
(c)(2) – if party fails to admit the genuineness of any document or truth of any matter requested under Rule 36 (admissions), the court shall order payment of reasonable expenses, including reasonable attorneys’ fees, unless, the court finds the request was objectionable, or the admission was not of substantial importance, or the party failing to admit had reasonable ground to believe the party might prevail on the matter, or there was other good reason

e.
37(d) Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories . . . – “total” failure to respond; fail to appear at own deposition, to answer interrogatories, or to permit inspection of documents or things, the court may order action authorized under (A), (B), or (C) of (b)(2); motion specifying failure under interrogatories or request for inspection shall include a certification . . .; court shall require reasonable expenses, including attorney’s fees, unless failure was substantially justified or unjust

f.
 37(g) Failure to Participate in the Framing of a Discovery Plan – failure to comply with 26(f), the court may order payment of reasonable expenses, including attorney’s fees

g.
Party cannot resist sanctions by saying it wants a protective order. Too late.

J.
Rule 42: Consolidation; Separate Trials

a. 42(a) Consolidation – (1) common question of law of fact; (2) discretionary

b. 42(b) Separate Trials – (1) convenience, avoid prejudice, or faster; (2) preserve right to jury trial
H. Rule 27(a)- Depositions before action may be petitioned to court

I. Rule 29- Stipulations regarding discovery procedure- parties may stipulate in writing
a. provide where and how depositions taken

b. modify other procedures of discovery.
J. Rule 32d(3)- Depositions

a. objections to competency of witness, competency, relevancy, or materiality of testimony are not waived by failure to make them before or during depositions, unless one which might have been obviated or removed if presented at the time.
b. Errors and irregularities occurring at time of oral examination which might be obviated, removed or cured if promptly presented, are waived unless seasonably objected to at deposition.
c. Objections to the form of written questions submitted  under rule 31 are waived unless served in writing upon party propounding them within the time allowed for serving the cross or other question and w/in 5 days of the last question authorized.
III. Trial

Judgment Without Trial

Rule 41 – Dismissal of Actions

A. 41(a) Voluntary Dismissal; Effect Thereof

1. (a)(1) By ; By Stipulation

a. an action may be dismissed by the without order of court by

i. filing a notice of dismissal at any time before service by adverse party of an answer or motion for summary judgment (whichever occurs first); OR

ii. filing a stipulation of dismissal signed by all parties

b. Two dismissal rule:

i. First dismissal is without prejudice, unless stated otherwise

ii. Second dismissal operates as an adjudication upon the merits; bars same claim against same 

2. (a)(2) By Order of Court

a. If 41(a) is not satisfied, action can be dismissed only w/ the court’s approval and upon such terms and conditions the court deems proper

b. Dismissed w/out prejudice, unless otherwise specified

c.  ’s counterclaim – action shall not be dismissed unless counterclaim can remain pending for independent adjudication


 41(b) Involuntary Dismissal; Effect Thereof

1. Used by , upon motion

2. fails to prosecute or to comply w/ court rules or orders

3. may move for dismissal of action OR dismissal of any claim

4. Dismissal w/ prejudice; adjudication on the merits, unless otherwise stated; EXCEPT for dismissal for lack of jurisdiction, for improper venue, or for failure to join a party under Rule 19

4. 41(c) Dismissal of Counterclaim, Cross-Claim, or Third-Party Claim 13

1. Voluntary dismissal by claimant under 41(a) SHALL be made before a responsive pleading is served or, if there is none, before the introduction of evidence at the trial or hearing

5. 41(d) Costs of Previously-Dismissed Action

1. ha dismissed and then brings action again – then the court may order payment of costs of the first action and stay the second action until has complied w/ order

B.
Rule 55: Default

1. 55(a) Entry – party has failed to plead or defend . . . the clerk shall enter the party’s default

2. 55(b) Judgment – Judgment by default may be entered as follows

a. (b)(1) – By the Clerk –

i. ’s claim is for a sum certain or made so by computation

ii. must request and supply affidavit of amount due

iii. the clerk shall enter judgment for that amount and costs against 

iv. if has failed to appear and is not an infant or incompetent person

b. (b)(2) – By the Court – in all other cases,

i. party entitled to default judgment shall apply to the court

ii. if the defaulting party has appeared in the action, the party shall be served w/ written notice of the application for judgment at least 3 days before hearing on such application

iii. court may conduct hearing to determine amount of damages or investigate the matter

iv. court must preserve the right to jury trial

3.  55(c) Setting Aside Default – “For good cause shown the court may set aside an entry of default and, if judgment by default has been entered, may likewise set it aside in accordance w/ Rule 60(b).”

4. 55(d) ’s, Counterclaimants, Cross-Claimants

a. Rule applies to all of these

b. Rule 54(c) limitation: “A judgment by default shall not be different in kind from or  exceed in amount that prayed for in the demand judgment.”

5. 55(e) Judgment Against the United States – No default judgment shall be entered against the U.S., unless the claimant establishes a claim or right to relief by evidence satisfactory to the court.

C.
Rule 56: Summary Judgment (“No Genuine Issue of Material Fact”)

1. 56(a) For Claimant
a. After 20 days from the commencement of the initial action OR after service of a motion for summary judgment by the adverse party

b. Motion required

c. With or without supporting affidavits

d. Request summary judgment for entire action or “any part thereof” (partial sj)

e. Always “on the merits,” based on pleadings,  discovery
f. No sj for negligence (question of fact)

2. 56(b) For Defending Party 

a. May, at any time, by motion

b. With or without supporting affidavits

c. Request sj for entire action or “any part thereof” (partial sj)

3. 56(c) Motion and Proceedings Thereon

a. Motion required; served at least 10 days before the hearing date

b. Adverse party may serve opposing affidavits before the hearing date

c. SJ awarded if pleadings, depositions, answers to interrogatories, and admissions on file, together w/ the affidavits (if any), show that there is:

i. “no genuine issue as to any material fact” AND

ii. “that the moving party is entitled to judgment as a matter of law.”

d. Even if it appears from the pleadings that the parties are in dispute on some material issue of fact, the SJ motion may be granted if the movant can show that the disputed factual issues presented by the  pleading are illusory.

e. Partial SJ for liability – interlocutory SJ can be awarded on the issue of liability although there is a genuine issue as to the amount of damages.

4. 56(d) Case Not Fully Adjudicated on Motion

a. Used if SJ for entire case NOT given, or if all SJ relief requested is not granted

b. Court determines which facts are not in “substantial controversy” and which material facts are “in good faith controverted.”

c. At trial, facts not in controversy “shall be deemed established.”

 

5. 56(e) Form of Affidavits; Further Testimony; Defense Required
a. Affidavits (supporting and opposing) SHALL:

i. be made on personal knowledge,

ii. state admissible facts, and

iii. affirmatively show that the “affiant” is competent to testify to the matters stated therein

b. Sworn or certified copies of all papers referred to in the affidavit shall be attached

c. Discovery Material – Affidavits can be supplemented or opposed by:

a. depositions;

b. answers to interrogatories; or

c. further affidavits.

d. Adverse party CANNOT rely on pleadings

i. Adverse party’s response, by affidavits or otherwise, must set forth specific facts showing that there is a genuine issue for trial; if not, SJ shall be entered against the adverse party (if appropriate)

ii. Construction most favorable to adverse party:

(1). The party opposing SJ is not required to make an evidentiary showing unless the movant clearly demonstrates the lack of triable issue of fact.

(2). In any event, the adverse party receives the benefit of doubt.

(3). The fact that the adverse party is unlikely to prevail at trial is NOT sufficient to authorize SJ against her.

6. 56(f) When Affidavits are Unavailable

a. Facts must be essential to justify the party’s opposition to the motion  for SJ.

b. Court can refuse application for SJ or order a continuance.

7. 56(g) Affidavits Made in Bad Faith (or For Delay)

1. Court shall order disobedient party to pay to the other party the amount of the reasonable expenses which the filing of the affidavits caused the other party to incur (including reasonable attorney’s fees).

2. Offending party or attorney may be adjudged guilty of contempt.

The Right to Jury Trial

Rule 38: Jury Trial of Right

A. 38(a) Right Preserved

1. 7 th Amendment: “in suits at common law . . . the right of trial by jury shall be preserved”

a. Does not apply to the states.

2. Right to jury trial only applies to legal claims (not “equitable” claims).

3. In U.S., courts can be asked to sit “at law” or “at equity.”

4. Litigation should be structured so that legal issues do go to jury first, and then equitable issues.

5. Only allow infringement on right if the party properly invokes equity by showing:

a. inadequate remedy at law; and

b. irreparable harm

c. Only if the party asserting the equitable claims would be irreparably harmed by having these claims delayed until after the hearing on the legal claims could the court hear the equitable claims first.

6. Purely equitable relief sought, then no right to jury trial.

7. To determine whether claim is legal or equitable, 2-prong test:

a. look at nature of the issues involved (legal or equitable) by comparing issues w/ issues that are historically known to be legal or equitable (what is issue more analogous to?);

b. remedy sought

8. Equitable issue can be settled w/ legal issues in claim classified as legal (Ex.: 1 legal issue, 19 equitable issues, legal remedy = legal claim . . . so, jury trial to settle all issues)

B. 38(b) Demand – Any party may demand a trial by jury of any issue triable by a jury by

1. serving upon other parties a written demand at any time after the commencement of the action and not later than 10 days after service of the last pleading directed to such issue; AND

2. file the demand as required by Rule 5(d).

C. 38(c) Same: Specification of Issues
1. Demand may specify the issues the party wishes to be tried by jury; otherwise, the party shall be deemed to have demanded trial by jury for all the issues so triable.

2. If the party has demanded trial by jury for only some of the issues, any other party w/in 10 days after service of the initial demand may serve a demand for trial by jury for any other or all of the issues of fact in the action.

D. 38(d) Waiver

1. Failure of a party to serve AND file a demand constitutes a waiver by the party of trial by jury.

2. Demand for trial by jury may NOT be withdrawn w/out consent of the parties.

Rule 39: Trial by Jury or by the Court

A. 39(a) – By Jury: The trial of all issues so demanded shall be by jury, unless

1. parties consent to trial w/o jury (through oral or written stipulation); OR

2. court upon motion or of its own initiative determines a right to trial by jury does not exist for some all of the issues.

B. 39(b) – By the Court:

1. Issues not demanded for trial by jury under Rule 38 will be tried by the court.

2. BUT, if a party fails to demand a trial by jury for an action where this is available, “the court in its discretion upon motion may order a trial by a jury of any or all issues.”

C. 39(c) – Advisory Jury and Trial by Consent:

1. Advisory jury – if trial by jury not permitted, the court upon motion or of its own initiative may try any issue w/ an advisory jury.

2. Consent – If both parties consent, the court may order a trial by jury even if this was not available as of right; EXCEPT actions against the U.S. when federal statute requires trial w/o jury; the verdict will have the same effect as if trial by jury had been a matter of right.

 Rule 81(c): Removed Actions – “ . . . A party who, prior to removal, has made an express demand for trial by jury in accordance with state law, need not make a demand after removal.”

Jury Pool – group of people from which jury is selected

A. Standard – fair cross-section of the community; individual juror standard = impartial and unbiased

B. Jury Selection and Service Act:

1. each district must come up w/ plan;

2. master jury wheel – draw names when selecting jury; changed every 4 years . . .

C. Statutory requirements:

1. U.S. citizen

2. ability to speak English

3. lack of mental/physical infirmity that would prevent service

4. lack of convictions for felonies

D. Statutory exemptions:

1. members of armed forces

2. state police

3. state officials

so that people that perform vital services can’t be taken away from performing such services

E. Group exemptions – can exempt for hardship (i.e., doctors, ministers)

F. Individual can show hardship – undue hardship or extreme inconvenience

Rule 47: Selection of Jurors (Voir Dire)

A. 47(a) – Examination of Jurors: The court may permit the parties or their attorneys to conduct the examination of prospective jurors OR may itself conduct the examination. If court examines, it shall permit the parties or their attorneys to supplement the examination by such further inquiry or shall itself submit additional questions of the parties as it deems proper.

B. 47(b) – Peremptory Challenges

1. No cause required; can be used anytime; don’t have to give any proof; individual that might be biased

2. § 1870 – 3 challenges allowed.

constitutes state action, so cannot be used to get rid of someone on race (difficult to prove); to raise challenge:

1. prima facie case – excluded juror is member of cognizable racial (gender) group:

a. group that is definable

b. common thread of attitudes, experiences . . .

c. community of interests exist among members

circumstances that raise an inference that the peremptory challenge was used for discriminatory purposes

2. Other side give race-neutral explanation

3. Burden of persuasion on person challenging to show that the race-neutral explanation is not real reason.

C. 47(c) – Excuse: The court may for good cause excuse a juror from service during trial or deliberation.

1. “For Cause” – individual has clearly demonstrated that she is biased; such individual is removed

2. No limit.

3. Motion required.

Rule 48: Number of Jurors – Participation in Verdict

A. Minimum of 6 jurors, maximum of 12.

B. All jurors must participate in the verdict (unless excused under Rule 47(c)); NO alternates.

C. Unless parties stipulate otherwise:

1. Verdict must be unanimous; AND

2. No verdict shall be taken from the jury reduced in size to fewer than 6 members.

The Province of the Jury

right to jury trial on legal issues

but, not all legal issues go to the jury

appropriate to send legal issues to jury in a situation where we NEED and WANT to send to jury:

1. Need – hinges on whether there is (1) a genuine issue of material fact and (2) when one party is not 18

entitled to judgment as a matter of law.

2. Want – do we want judge or jury to decide the issue (question of law, question of fact)

Summary Judgment – JML

Directed Verdict – JML – pre-verdict

JNOV – Renewed Motion for JML – post-verdict

Rule 50: Judgment as a Matter of Law in Jury Trials
A. 50(a) – Judgment as a Matter of Law (“Directed Verdict”) (PRE-VERDICT)

Different from summary judgment

-  Credibility of witnesses considered

-Timing is not pre-trial

-Availability after opposing party presents and after both done presenting, 
Summary judgment can be anytime.

Supposed to consider non-moving party's evidence in most favorably light, along with other party's uncontradicted or unimpeached evidence.

1. (a)(1) –

a. Three Requirements:

i. trial by jury

ii. party has been fully heard on an issue

iii. no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue

b. Court may determine issue against that party and may grant a motion for a JML against that party w/ respect to a claim or defense that cannot be maintained or defeated w/o a favorable finding on that issue.

2. (a)(2)

a.   May be made any time before submission of the case to the jury

b. Motion must specify the judgment sought and the law and facts on which the moving party is entitled to judgment.

based on what’s presented at trial

party has been fully heard on issue

3. Times when motion for JML (directed verdict) could be made: (before case goes to jury)

a. after ’s evidence (has rested)

b. after ’s evidence (has rested)

4. Reserved Decision

a. A grant for a JML/directed verdict, taking the case from the jury, may be reversed on appeal. If so, there will have to be a new trial, and the original jury’s work will be wasted.

b. So, most judges “reserve decision” on a JML/directed verdict motion until after the jury has reached a verdict. The motion is then treated as one for a judgment notwithstanding the verdict (JNOV).  Judge can then assess credibility of witnesses
Is the evidence sufficient to support a verdict in favor of the nonmoving party? Sufficient to get into the jury zone?

B. 50(b) – Renewing Motion for Judgment After Trial; Alternative Motion for New Trial; Conditional Rulings (post-verdict) (must have made motion for directed verdict)
1. Should a directed verdict have been granted?  Did jury act irrationally?
2. If JML not granted at close of all the evidence, the court has submitted the action to the jury

3. Movant may renew its request for JML by filing a motion no later than 10 days after entry of judgment

4. Alternatively may request a new trial

5. May join renewed motion for JML and motion for new trial under Rule 59

6. In ruling on a renewed motion, the court may:

(1) if a verdict was returned:

(A) allow the judgment to stand,

(B) order a new trial, or

(C) direct entry of judgment as a matter of law; OR

(2) if no verdict was returned:

(A) order a new trial, or

(B) direct entry of judgment as a matter of law.

Rule 51: Instructions to Jury: Objection

A. Request for Jury Instructions

1. Any party may file a written request that the court instruct the jury on the law as set forth in the request.

2. Court will notify counsel of its proposed action upon the requests before arguments are made to the jury. 19

3. Requests can be made at the close of evidence or earlier.
Court will still instruct if no request made.
4. Court can instruct the jury before or after arguments, or both.

B. Objection to Court’s Decision Regarding Jury Instructions

1. Must object to the court’s decision BEFORE the jury retires to consider its verdict.

a. exception if there has been plain error



(1)  judge gives wrong party burden of proof



(2)
judge fails to explain what contributory negligence is



(3)  If there is a clear misstatement, defines contributory 

negligence as comparative negligence.
2. Must “distinctly” state the matter objected to and the grounds of the objection.

3. Party must have opportunity to object outside the hearing of the jury.
If instructions are given to the jury before arguments, the jury might listen for things during the arguments that pertain to what they were instructed.

If instructions are not given before then the jury might miss some important things.

Jury Verdicts – 3 choices:

1. General verdict – “We find for /”

don’t know grounds that support verdict; if asked to decide several issues, did jury get through all issues?

2. Special Verdict – special interrogatory; submitting a list of specific questions to jury to answer; answers to be brief and comprehensible.

used to help understand basis for jury’s determinations

Problem with inconsistency
3. General Verdict + Interrogatories

allows inquiring about general verdict

comparing general verdict with group of answers

Rule 49: Special Verdicts and Interrogatories

A. 49(a) – Special Verdicts- judge takes answers to questions submitted to the jury and makes general verdict.
1. Court may require the jury to return only a special verdict in the form of a special written finding upon each issue of fact.

2. Several methods available.

3. Court shall give jury explanations or instructions as needed.

4. Judge’s Omission of an Issue

a. Waiver of the right to a trial by jury on that issue UNLESS:

i. before the jury retires the party demands that the issue be submitted to the jury.

ii. if the command is not made, the court may make a finding

If court does not make a finding, it will be assumed that the issue of fact agrees with the judgment that is rendered on the special verdict.



If inconsistent answers, judge has the discretion to :




a.
order a new trial




b.
send jury back to reconsider

B. 49(b) – General Verdict Accompanied by Answer to Interrogatories

1. General Verdict Procedure

a. Court may submit to the jury:

i. A form for a general verdict, along w/

ii. written interrogatories upon one or more issues of fact which are necessary to the general verdict.

b.  Court can give explanations and instructions as necessary so the jury will be able to make written answers and render a general verdict.

2. Three Possibilities: Relationship b/w General Verdict and Written Answers

a. General verdict and answers are consistent, then the appropriate judgment upon the verdict and answers shall be entered pursuant to Rule 58.

b. Answers consistent w/ each other, but one or more answers are inconsistent w/ the general verdict . . .

i. Judgment may be entered in accordance w/ the answers, notwithstanding the verdict;

OR

ii. The court may return the jury for further consideration of its answers and verdict; OR

I



iii. May order a new trial.

c. Answers inconsistent w/ each other and one or more answers are inconsistent w/ the general verdict . . .

i. NO judgment entered!

ii. 2 options

Shall return the jury for further consideration of its answers and verdict; OR

Shall order a new trial.

If you’re going to appeal b/c of Rule 49 use:

content of special interrogatories (wording) – waived if not clearly objected before

material issue omitted? (legal issue) 20







waiver? (mixed issue)

finding?

* A district court’s finding of fact . . . reviewable under “clearly erroneous” standard

Rule 59: New Trials; Amendment of Judgments

Common reasons new trial is granted:

Procedural errors

errors in the admission or exclusion of evidence

errors in jury instructions or special interrogatories- must have presented instructions
attorney or juror misconduct

ewly discovered evidence

Verdict against the clear weight of the evidence

(also,inconsistent answers in interrogatories)
A. 59(a) – Grounds: A new trial may be granted to all or any of the parties and on all or part of the issues (not required to look at in light most favorable to non-movant, looks at evidence in own light)
1. in an action in which there has been a trial by jury, for any reasons for which new trials have been granted in actions at law in the courts of the U.S.; and

2. in an action tried w/out a jury, for any of the reasons for which rehearings have heretofore been granted in suits in equity in the courts of the U.S.

a.On a motion for a new trial . . . the court may open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new findings and conclusions, and direct the entry of a new judgment.

Order for new trial not a final judgment, not appealable.  If motion denied, then appealable.



JNOV granted, then appealable

b.
If both denied, appealable

B. Harmless Error

1. A new trial may not be granted “unless refusal to do so appears to the court inconsistent w/ substantial justice.”

2. The court must disregard any error or defect in the proceeding which does not affect the substantial rights of the parties (Rule 61).

C. Objection Required – For most types of errors at the trial court level, the party injured by the error must make a timely objection in order to preserve the right to cite that error on appeal as a ground for a new trial.

D. Grounds for New Trial:

1. Judicial error 21

a. The trial judge may order a new trial b/c of what the judge has concluded were her own errors committed during the trial.

i.  If it concerns improperly excluded evidence can ask for a 
rehearing to reopen proceeding.

b. This is especially likely to occur in jury trials, where the judge believes that her errors have tainted the jury’s verdict.

2. Prejudicial conduct by party, witness, or counsel

a. improper conduct – if a party, witness, or counsel conducts himself improperly, so that there is a substantial risk that an unfair verdict will result, the trial judge may grant a new trial.

3. Juror misconduct

a. external prejudicial influence; b/c judge can monitor internal influences during trial

b. in general, nothing wrong when there is a compromise verdict

c. some reason for judge to think that the jury process broke down

4. Verdict against the great weight of the evidence

a. The district court should not grant a new trial motion unless the jury verdict is at least against the great weight of the evidence.

b. Factors to consider:

i. simplicity or complexity of the issue

ii. the degree to which the evidence presented was in dispute

iii. whether any undesirable or pernicious element occurred or was introduced into the trial

5. Excessive or inadequate verdict

a. Verdict excessive by law

i. Where the damages allowable in an action are fixed as a matter of law, or are liquidated, a verdict in excess of this sum may be set aside as being wrong as a matter of law.

ii. Similarly, a verdict which gives the less than he is allowed by law, given that he is entitled to recovery, may be set aside.

iii. But where the damages are set by the jury’s discretion, trial judges are more hesitant to set aside a verdict as excessive; however, if the damages are completely out of line,

the judge may order a new trial.

b. Remittitur and Additur

i. a judge may find the jury’s verdict excessive or inadequate, but may wish to avoid ordering a new trial

ii. he may therefore conditionally order a new trial, the new trial to occur unless the  agrees to a reduction of the damages to a specified amount (remittitur), or where the damages are inadequate, the new trial to occur unless the consents to raising the damages (additur).

iii. Remittitur is allowed; additur is not (in federal courts)

iv. The usual test for determining the amount of the remittitur is that it should reduce the verdict only to the highest amount that the jury could properly have awarded.

v. If the accepts a remittitur, he may not therefore appeal the trial court’s remittitur order.

c. Partial new trial on damages

i. It is sometimes apparent from the jury’s verdict that they have reached an acceptable conclusion as to one issue, but an incorrect decision as to another.

ii. This most typically occurs w/ respect to the issues of liability and damages - the trial judge finds the jury’s conclusion that is liable perfectly reasonable, but feels that the damages are either inadequate or excessive

iii. Instead of using remittitur or additur, he may grant a new trial on the issue of damages only.

6. Newly discovered evidence

a. Requirements:

i. The evidence must clearly have been discovered since the end of the trial.  Newly discovered
ii. The movant must demonstrate that he was “reasonably diligent” in his search of evidence prior to and during trial, and that he could not reasonably have found the evidence in question before the trial’s end.

iii. The evidence must be material and “of such character that on a new trial such evidence will probably produce a different result.”

iv. Injustice
E. Appealability of New Trial Order

1. An order for a new trial is not appealable b/c it is not a final judgment.

2. A party who wishes to raise on appeal the granting of a new trial must wait until the new trial has been carried out, and has yielded a final judgment. He may then appeal from the final judgment, and raise as an issue the new trial order.

Rule 50(c) Granting Renewed Motion for Judgment as a Matter of Law; Conditional Rulings; New Trial Motion

A. In federal practice, a motion for JML may be joined w/ one for a new trial (50(b))

B. Five Possibilities: SEE HANDOUT

1. Both Motions Denied by District Court

a. The appeals court may order either JML or a new trial

2. JML granted, New Trial Conditionally Granted

a. The verdict winner may appeal.

b. If JML is reversed, the new trial occurs automatically unless the appellate court specifies otherwise. (50(c)(1))

3. JML Granted, New Trial Conditionally Denied

a. The verdict winner may appeal. The appeals court may either reinstate the verdict, or order a new trial (50(c)(1))

b. If the appeals court reverses the JML, and doesn’t specify a new trial, the verdict stands, and judgment is entered on it.

4. JML Denied, New Trial Granted (50(d))

a. No immediate appeal

i. Here, there has been no final judgment, so appeal may not be taken until the new trial has been completed, and judgment entered on it.

ii. Appeal from the 2 nd trial’s judgment may be taken, however.

iii. If the judgment is against the winner of the 1 st verdict, he may claim that the award of a new trial was erroneous.

iv. If the judgment is in favor of the winner of the 1 st verdict, the loser may argue that the denial of the JML motion was reversible error.

b. The party who won the verdict and prevailed on the JML motion may assert grounds entitling her to a new trial in the event the appellate court concludes that the trial court made a mistake in denying the JML motion.

Rule 50(d) Same: Denial of Motion for JML

Judge Tried Cases

Not all cases are tried to jury; many times just judge, so she is the finder of fact. Trial proceeds as normal, but is usually less formal. Judge makes findings of facts and conclusions of law, and enters judgment.

Rule 52: Findings by the Court; Judgment on Partial Findings

A. 52(a) – Effect

1. In all actions tried upon the facts w/o a jury . . . the court shall find the facts specially and state separately its conclusions of law thereon, and judgment shall be entered pursuant to Rule 58.

2. Findings of fact shall not be set aside unless clearly erroneous. (Findings of law – appellate court reviews de novo).

3. It will be sufficient if the findings of fact and conclusions of law are stated orally and recorded in open court following the close of all the evidence or appear in an opinion or memorandum of decision filed by the court.

B. 52(b) – Amendment

1. Motion filed no later than 10 days after entry of judgment.

2. Court can amend its findings or make additional findings, and amend the judgment accordingly.

3. No objection required. “When findings of fact are made in actions tried w/o a jury, the sufficiency of the evidence supporting the findings may be later questioned whether or not in the district court the party raising the question objected to the findings, moved to amend them, or moved for partial findings.”

C. 52(c) – Judgment on Partial Findings- non-jury trial 
1. Party must be fully heard on an issue.
2. Court finds against the party on that issue
3. Then the court may enter judgment as a matter of law against that party OR the court may decline to render any judgment until the close of all the evidence.

4. Such a judgment must be supported by findings of fact and conclusions of law.

*5.  Different from 50(a, b/c judge is factfinder, therefore not what factfinder would believe, but what he/she does believe.  Allowed to assess credibility.

Jury Judge

50(a) – pre-verdict JML 52(c)

50(b) – post-verdict JML nothing comparable

remittitur nothing comparable

59(a)(1) – new trial (verdict against the great weight of the

evidence)

59(a)(2) – new trial (clearly erroneous)

Judgment

The whole reason for litigation

Rule 54: Judgment; Costs

A. 54(a) – Definition; Form

B. 54(c) – Demand for Judgment

1. A judgment by default shall not be different in kind from or exceed in amount that prayed for in the demand for judgment.

2. Except for default judgments:

a. Every final judgment shall grant the relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in the party’s pleadings.

Extraordinary Relief

Rule 60: Relief from Judgment or Order (Post-Judgment Order, after appellate proceedings)

A. 60(a) – Clerical Mistakes

1. mistakes based on ministerial stuff (i.e., mathematical errors on damages); not substantial; mistake could be made by counsel; allows court to correct such mistakes

2. Clerical mistakes . . . may be corrected by the court at any time of its own initiative OR on the motion of any party and after such notice, if any, as the court orders.

B. 60(b) – Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud, Etc.  (Court can impute conditions precedent to granting motion) abuse of discretion, appellate standard on motion 60(b)
1. Court has to balance finality of judgment against equities of the case (justice).

2. On motion and upon such terms as are just, the court may relieve a party (at discretion) from a final judgment, order, or proceeding for the following reasons:

a. mistake, inadvertence, surprise, or excusable neglect; (not just negligence; has to be reasonable);


i.  attorney mistake- illness, misunderstanding that led to default 
judgment.


ii.  mistakes by judge- not proper under rule 60, appeal

b. newly discovered evidence which by due diligence could not have been discovered in time to move for a new trial under Rule 59(b);  5 requirements


i.  existed at the time,


ii.  did not have at time of trial


iii.  party was unable to discover even through due diligence; 

iv.  would have been admissible

v.  has to be probable that evidence would have led to a different 
result;

c. fraud, misrepresentation, or other misconduct of an adverse party; (standard – party must prove misconduct by clear and convincing evidence; resulted in substantial interference w/party’s ability to fully and fairly prepare and present case; if intentional, then presumption);


i.
usually non-disclosure, between the two parties


ii.
Fraud by court used under 60(b)(6) , attempt to bribe judge, 

etc.

d. the judgment is void; (b/c court did not have jurisdiction; due process wasn’t followed)


i.
due to intervening change in the law.  Only applies where 


law made retroactive.

e. the judgment has been satisfied, released, or discharged, 
or a prior judgment upon which it is based has been reversed (when seeking enforcement in another state) or otherwise vacated or it is no longer equitable that the judgment should have prospective application(only applies to equitable cases, where someone buys out D.) ; or

f. any other reason justifying relief from the operation of the judgment (catchall provision – if you have equitable argument, but don’t fit in the other categories).  Must make it look different, hardship, injustice.
3. The motion shall be made w/in a reasonable time

4. For reasons a, b, and c – motion shall be made not more than a year after the judgment . . .

5. No time limit for d, e, and f; but must be reasonable (which could be less than a year)

6. New relief is usually a new trial; used a lot when default judgment was entered.

7. Motion is filed in the trial court.

IV. Preclusive Effect of Prior Adjudication

A. 
Res judicata (claim preclusion) refers to the finality attached to a final judgment 


granting or denying ’s claim or claims.  (required to be in pleading 8(c))

1.
If wins her claim against , that claim (or part of claim) and related 



claims are merged in the judgment, and may not bring those claims in 



future litigation against the same . 


2.
If loses her claim against , that claim and related claims are barred in 



future litigation brought by against the same .


3.  
Merger of P.'s claim with the judgment of first suit.

B. Collateral estoppel (issue preclusion) refers to the finality attached to a final judgment 
on a particular issue. Once 25 a court finally decides an issue of fact or law, collateral 
estoppel prevents that issue from being redecided by another court in later litigation.


C. Claim Preclusion: Transactional analysis “When a valid and final judgment rendered 
in an action extinguishes the ’s claim . . . , the claim extinguished includes all rights 
of the to remedies against the with respect to all or any part of the transaction, or 
series of connected transactions, out of which the actions arose.” Whether facts are 
related in time, space, motivation, or origin, whether they form a convenient trial unit.


1.
4 elements


.
a.
An existing, valid, final judgment on the merits



b.
Between the "same" parties (or in some cases parties sufficiently 




closely related to the present parties)




i.
Each party's claim is unique to him/her= new claim



c.
Concerning the "same" "claim" (or same cause of action, or cause 



of action sufficiently closely related to the present one.)



d.
On the merits




i.
dismissal for venue, SMJ, and PJ, any dismissal w/out 





prejudice not on the merits




ii.
A lot of courts say 12(b)(6) is on the merits




iii.   
summary judgment on the merits




iv.
default judgment, usually on the merits




v.
judgment on the pleadings 12(c) on the merits


2.
Turns on the right to bring the claim, not if actually did.




a.
breach of K, must bring fraud claim at that time also.



3.
"Splitting the claim"- not allowed to split in two different actions, separate 


damages.  Like property and personal damages, compensatory and 



punitive.



a judgment is valid and binding when it w/stands collateral attack; 



collateral attack? PJ, notice and no due process violations then w/stand 



collateral attack




final judgment – need some kind of order; final order in litigation is 



sufficient; don’t need actual entry of judgment




post-trial motions (59 – 10 days; 61(b) – 60 days) do not affect 




preclusive effect; final judgment used for preclusive purposes unless 



reversed




judgment on merits – substantive; not purely procedural (like 12(b)(3)); 



12(b)(6) IS judgment on the merits; default judgment may look 




procedural, but considered judgment on merits




What is precluded? doesn’t get a 2 nd opportunity to bring claim 



against .




Privity – if we can say it’s fair to bind the 2 parties; that litigation of 



(1) claim settled (2) claim; i.e., assignee of K rights, decedent’s estate 



in privity w/ decedent; don’t necessarily need a legal relationship.



Exceptions – (p. 1293-94)



Public policy-  



The parties have agreed in terms or in effect that the may split his 



claim, or the has acquiesced therein;




The court in the first action has expressly reserved the ’s right to 



maintain the 2 nd action;




The was unable to rely on a certain theory of the case or to seek a 



certain remedy or form of relief in the 1 st action b/c of the limitations on 



the SMJ of the courts or restrictions on their authority to entertain multiple 


theories or demands for multiple remedies or forms of relief in a single 



action, and the desires in the 2 nd action to rely on that theory or to seek 


that remedy or form or relief.




a Claim Preclusion results in dismissal of action.


D. Issue Preclusion: “When an issue of fact or law is actually litigated and determined 
by a valid and final judgment, and the determination is essential to the judgment, the 
determination is essential to the judgment, the determination is conclusive in a 
subsequent action between the parties, whether on the same or a different claim.”



1. A valid and binding, final judgment on the merits precludes relitigation of the 


same issue between:




a. the same parties, OR




b. between a party and a non-party in privity with a party or who had 



virtual representation by a party, OR




c. between a non-party and a party, if issue preclusion is being used 



against a part who litigated and lost.



2. If the issue was:




a. actually litigated





(1) directed verdict on all issues





(2)  JNOV





(3)  Judgment on partial findings





(4)  summary judgment






- NOT conceding an issue, default judgment, settlement, or 





SMJ




b. determined




(1) if there are multiple defenses and a general verdict for P., it is 




 clear that all defenses were invalid.  May NOT be relitigated.





(2)  If general verdict for D after raising 3 defenses, don’t know 




which one was valid.  May be relitigated.  Same for claim 





involving negligence and contributory neg. in which D. wins.




(3)  D. can estop P. from relitigating after he wins based on legal 




defense, but not with factual defense.




c. essential to the judgment





(1)  if the finding of the court is part of the holding of the case, it is 



clearly essential got full attention;





(2) not essential if disposed of before judgment





different claim, same issue; not arising out of the same 





transaction or occurrence; but the issue may have been litigated 




and settled, and cannot be relitigated; issue that was raised (not 




could have been)

fully represented – for purposes both of issue and claim preclusion the general rule is that the party against

whom preclusion is applied must have been a party to the prior litigation 26



3.
Res judicata v. collateral estoppel




a.  RJ is same party, same claim, final judgment, + precludes any available 


claim or one there already.  Courts tend to look at different time periods as 


different transactions.



b.  CE only precludes an issue from litigation when it has already been 



litigated.  We need to prevent issues that may come up under separate 



events.  Where claim preclusion does not apply

E.
Defensive issue preclusion (same P different D): occurs when a D seeks to 


prevent a P from asserting a claim that P litigated and lost against another D.



1.   Usually little problem with this.  



2.
Move for partial summary judgment.  Then decide damages.




v. (1) – judgment for D; then, v. (2) -- (2) uses defensive issue 



preclusion where fully litigated and lost issue (i.e., court found 




contributorily negligent); estopped from asserting a claim that the 



had previously litigated and lost against another . 


4.
Promotes judicial economy; precludes a  from relitigating identical 



issues by merely “switching adversaries”; gives strong incentive to join 



all potentials in the 1 st action if possible.

F.
Offensive issue preclusion (new P, same D.) : T P seeks to foreclose the D from 


litigating an issue that the D previously litigated unsuccessfully in an action with 


another party.



1.  S.C. leaves up to discretion of the trial court.  Use cautiously, considering 


factors.




a.  D never chose forum




b.
Where was the P. when the first case was going on?




c.
How aggressively did the P litigate?




d.
Were procedural systems different?





the has every incentive to adopt a “wait and see” 
attitude, in the hope 



that the 1 st action by another will result in a favorable judgment.




Problems-




a.
 Mass disasters- Passengers sue railroad one at a time.  After 




the first passenger wins, then all the rest will use CE.  Court will 




not allow when 5 wins/5 losses.



b.
Class Actions- party can opt out  and wait for favorable decision 




then  use CE.  Court may not allow.


G. Full Faith and Credit Clause – judgment of one state must be recognized by other 

states



1. If 2 nd action is brought in another state, the 2 nd state must apply the 1 st 


states law on claim and issue preclusion.



2. § 1738 – Federal courts must give full faith and credit to judgments form state 


courts; use state courts law on issue or claim preclusion.



3. If issue that federal courts have exclusive jurisdiction over – look to state law 


for exception; if nothing mentioned; then the federal court can look to federal law 


that created the action; generally, such an action can be brought (most state laws 


create exception).
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