Constitutional Law II

I. Equal Protection: Comes from the 14th Amendment which states, “No state shall… deny to any person within its jurisdiction the equal protection of the laws.”

-Brown v. Board of Education: The first case to successfully rely on the EPC to combat discrimination and protect fundamental rights.

-Applicable to the Fed. Govt. through the due process clause of the 5th Am because there is an implicit requirement of equal protection.

-Applicable to state and local action through the 14th Am.

A. Analysis of Equal Protection

1.What is the classification?  How is the government distinguishing between people.  There are two ways to look at this.

a) A law is facially discriminatory.  The law draws a distinction among people based on a particular characteristic.

b) The law is facially neutral , but  has a discriminatory impact and a discriminatory purpose.  *If this is the case, you must prove there is a discriminatory purpose behind the law. 

2.What level of scrutiny should be applied?

a) Rational basis review: Law must be rationally related to a legitimate government purpose.  Social and economic concerns fall under rational basis review.

i. identify government purpose

ii. look at two groups identified by classification, are they really similarly situated?

iii. Is the differential treatment rationally related to the government purpose?

-Court will not look at empirical evidence to see if distinction achieves purpose.  As long as there is some rational reason the court will uphold the legislative decision.  Clover Leaf Creamery

iv.
Is the purpose legitimate? Court is willing to accept any conceivable legitimate purpose (public safety, public health, morals, or virtually any goal that is not forbidden by the constitution). Any actual purpose or any purpose which defender of statute can assert.  Congress can make unwise decisions.  Does not matter if congress made the rational policy decision as long as court can find a plausible interest. U.S. Railroad Retirement Board.  Laws will be upheld unless the government’s action is “clearly wrong, a display of arbitrary power, not an exercise of judgment.”


The rational basis test will allow laws that are both underinclusive and overinclusive. An  Underinclusive example is Railway Express , the Court upheld an ordinance that banned ads on all trucks except those owned by the advertiser.  It was argued that this was irrational b/c it was underinclusive but the court declared: “It is no requirement of equal protection that all evils of the same genus be eradicated or none at all.”  Likewise, a law can regulate more people than it needs, making it overinclusive, in order to accomplish its purpose. Beazer. 

v.
Cases that deem laws arbitrary and unreasonable: The court declared unconstitutional a government action by a county tax assessor who valued real property at 50 % of its most recent sale price.  It could not be reassessed until sold again.  This resulted in identical prop. Having widely divergent assessments.    The court said the county assessor’s practices were arbitrary and unsupported by state laws and relative under evaluation of comparable property denied petitioners equal protection of the law.  However, when a state law, having the same effects, was challenged, the court found it constitutional because it was rationally related to a government purpose , such as encouraging stable neighborhoods. 

b) Rational Basis Review Plus:  A slightly higher-level scrutiny of classifications involving unpopular groups may also be accomplished.  If the classification involves an unpopular trait or affiliation, thereby suggesting bias on the part of the majority, the Court may subject the statute to a slightly more probing review. Court is willing to strike down legislation with a bare desire to harm a politically unpopular group.  Absent an intent to harm, Courts will consider any plausible rational btwn purpose and classification.  ​Moreno Examples include statutes singling out mentally retarded and those directed at gays and lesbians. For mentally retarded the court looks in depth at the rational belief of government.  Distinctions between mentally ill and mentally retarded are justified because the two groups are not similarly situated.  

***What are the justifications for using something more than rational basis review??***

i. Intent of framers- Prohibit racial classifications based on race.  Regardless of Plessy​.

ii. Immutable characteristics- (e.g. color of our skin)
iii. Political process defect- Laws directed against those of different races, religious groups are a result of under representation in political process.
iv. History of discrimination.
c) Intermediate:  

1.Gender classification: to withstand a constitutional challenge, previous cases establish that classifications by gender must serve important governmental objectives and must be substantially related to those objectives.  The Court declared a law unconstitutional that allowed women to buy alcohol at age 18, but not men.  Although traffic safety was an important interest, gender discrimination was not substantially related to that objective.  Justifications can not rely on overbroad generalizations about the different talents, capacities, or preferences of males and females.  For example, exclusion from a military institute based on gender is unconstitutional because it is based entirely on gender stereotypes.  

In VMI, the Court said: Government interest must be EXCEEDINGLY persuasive.  Must be an actual purpose, no hypothetical, no post hoc rationalization, over broad stereotypes.  

Dissent: no reason to apply exceedingly persuasive because it confuses people as to what int. scrutiny is.

-Justification for intermediate scrutiny: no intent of framers, immutible characteristi (at lease partially), history of discrimination (archaic broad generalization), possible political process defect (lack of soci-economic status, lack of independence)

-Two ways to prove gender classification (identical to the two models demonstrating racial classification)

i. face of the law.  The law on its face draw a gender distinction.  

ii. Facially neutral.  Must prove both a intent and discriminatory impact.  Eg. A law that gives preference to veterans when the majority are men.  Court upheld its’ constitutionality because no proof of a discriminatory purpose.  *The way to prove a discriminatory purpose based on gender is the same as proving one based on race.  

-Gender classifications benefiting women:  two principles emerge: gender discrimination based on stereotypes that benefit women generally will not be upheld.  Gender discrimination designed to remedy  past discrimination and differences in opportunity are generally allowable.

Concurrence: classifications based on male gender should only receive RBR because NO history of discrimination against men.

d) Strict Scrutiny: Must be necessary to achieve a compelling government purpose.  Meaning the govt. must show an extremely important reason for its action and it must demonstrate that the goal cannot be achieved through any less discriminatory alternative.  Any legal restrictions which curtail the civil rights of a single racial group are immediately suspect.  It does not mean all restrictions are unconstitutional.  It is to say that courts must subject them to the most rigid scrutiny.  For example, in Korematsu, the court upheld discrimination based on national origin by the relocation of Japanese Americans during WW II.

i. Who does it apply to? applies to distinctions based on race, natural origin, and citizenship

ii. Proving the existence of race or national origin classification
1) The classification exists on the face of the law. The text of the law draws a distinction among people.

a) Race specific classifications that disadvantage racial minorities: E.G. Jury service limited to “white male persons who are twenty-one years of age and who are citizens of this State.” Unconstitutional because it singled out and disadvantaged blacks.  

b) Racial classifications burdening both whites and minorities: Statutes prohibiting interracial relationships.  Based on an assumption of inferiority of blacks to whites.  Only concerned about preserving white race, does not separate all races.  Racial classifications will be subject to strict scrutiny regardless of equal protection.

c) Laws requiring separation of the races.  State-mandated segregation inherently stamps black children as inferior and impairs their educational opportunities.   Brown I.  The Court has been criticized for relying on social science, rather than declaring segregation morally wrong.  Relying on social science data made the decision vulnerable if future research came to differing conclusions. 

2) The law is facially neutral , but  has a discriminatory impact and a discriminatory purpose.  *If this is the case, you must prove there is a discriminatory purpose behind the law.  If neither a discriminatory impact nor purpose is found then RBR is applied.  The following illustrates a failure to show disproportional impact: In  Thomas  the city closed swimming pools so they would not have to integrate.  This law upheld b/c no disproportional impact.  Both whites and  a.a.s suffered.  

a) 2 ways that infer an intent to discriminate

i. neutral laws administered in a discriminatory manner: such as a program being administered with an intent to harm.  In Yickwo, the court found intent through discriminatory administration when the board of supervisors rejected all Asian applications.

ii. Neutral laws with discriminatory designs: such as city boundaries designed in a way to deprive African Am. Of their right to vote or not allowing an individual to vote if their relatives had not voted in a time before A.A. could vote.

d) Proof of intent to discriminate: There is a presumption it is a neutral decision.  Very difficult to prove intent.  However, once the P produces evidence of a discriminatory purpose, the burden shifts to the government to prove that it would have taken the same action without the discriminatory motivation.  The Court has said that if there is proof that a decision is “motivated in part by a racially discriminatory purpose,” the burden would shift to the govt. to prove that the “same decision would have resulted even had the impermissible purpose not been considered.”  For example, peremptory challenges are facially neutral but when based on race or gender are motivated by discriminatory intent and have a discriminatory purpose. The Court has held that race or gender based peremptory challenges deny equal protection whether exercised by a prosecutor, a criminal def., or a civil litigant. 

i. Specific sequence of events: For example, passing a statute to prohibit an action as soon as it is proposed by minorities.

ii. Departure from normal procedure: holding in camera instead of public hearings.

iii. Ignoring of factors: for example, job applicant has high test scores but this is ignored.

iv. Administrative history: minutes of meetings or leg. Reports

v. Testimony of legislatures concerning purpose.

e)Racial Classifications Benefiting Minorities:

i. What level of scrutiny is used? It is clearly established that strict scrutiny is used to evaluate all government affirmative action plans.  All racial classification, imposed by whatever federal, state, or local governmental actor, must be analyzed by a reviewing court under strict scrutiny.    congruence, skepticism and consistency derive from the basic principle that the 5th and 14th Am. Protect persons, not groups.  

ii. What purposes for affirmative action programs are sufficient to meet the level of scrutiny? (this includes “race as one factor” may be upheld to remedy past discrimination, but not to pursue diversity, examined under strict scrutiny) 1. To remedy past discrimination. Most certain: Such as a person or entity who is proven to have violated the law can be required to provide a benefit to an individual who personally suffered past discrimination (e.g. court order that discriminating person hire victim),  Less Certain:it might be used to require that a proven violator of the law provide a remedy to a class of persons who were the subject of discrimination, even if the benefits are not limited to the individual victims, and those in a field or industry where there is proven discrimination provide a remedy, even if it is not demonstrated that the particular entity violated the law, HOWEVER, the Court would be unlikely to accept such affirmative action efforts in the future where there is neither proof of discrimination by the entity nor proof that the particular recipient’s rights were violated.  Dissent Would permit the explicit reservation of places in the class for disadvantage minority students.  Opposite Concrrence(in another case) : No justification for discrimination based on race, under the eyes of our govt. we’re only one race, the American race.  Dissent: Not difficult to distinguish discriminatory purpose from helpful purpose.  Greater leadway to use race to combat the effects of past federal discrimination.

2.Diversity- so far, not a compelling govt. interest

3.providing role models for those in minority communities- not compelling, in fact could be used to escape the obligation to remedy such practices by justifying the small percentage of black teachers by reference to the small number of black students.

4.increasing services for minority communities: not sufficient because there is no proof that training more A.A. doctors would mean that there would be more doctors actually practicing in minority communities.

iii. Alienage Classifications:  Aliens are protected from discrimination because the equal protection clause explicitly says that no “persons” shall be denied equal protection of the laws.  

a.Preemption:  State and local laws dealing with Aliens are preempted by Federal law.  

b. Strict scrutiny: strict scrutiny is the appropriate test for discrimination against aliens.  For example, a state law that denied benefits to individuals because they were not citizens was found unconstitutional.  Preserving state benefits was not a compelling justification for discriminating against aliens. 

c.Exceptions to strict scruntiny:

i. only RBR is used for classifications related to self-government and the democratic process (such as the right to vote, hold office, be police officers, secondary and primary school teachers, and sit on a jury).  However, this exception only extends to those who participate directly in the formulation, execution, or review of broad public policy, and hence perform functions that goes to the heart of representative government.    In these instances the state needs only to show some rational relationship between the classification and the interest sought to be protected to justify its classification.   

ii. Federal laws discriminating against aliens:  Court has stated Federal decisions dealing with aliens are best left to the legislative or the executive branch.  Only RBR will be used to evaluate Federal laws that discriminate against aliens.   The Court has drawn a distinction between alienage  classifications imposed by the Federal government and those created by state and local governments.    

D. Undocumented citizens: The Court has indicated that undocumented aliens are protected by equal protection and it appears that intermediate scrutiny or RBR plus will be used at least in evaluating government actions discriminating against undocumented immigration with regards to education.  

v. Discrimination based on sexual orientation: The Supreme Court has yet to rule as to whether discrimination based on sexual orientation warrants the application of intermediate or strict scrutiny. One’s status is a proxy of conduct and homosexual conduct is illegal.   Most court of appeals have ruled RBR should apply to discrimination based on sex.  However, the 9th circuit has rule strict scrutiny applies. ***  In Romer v Evan the court applied RBR plus to a law that repealed any laws that prohibited discrimination against gays and lesbians, and found it unconstitutional.  Animus against gays and lesbians, even when presented as a puported moral basis for a law, is not sufficient to meet the RBR test.  

3.Does the government action meet the level of scrutiny?  The court evaluates both the law’s ends and its’ means.

B. FUNDAMENTAL  RIGHTS UNDER EQUAL PROTECTION

1.The right to procreate: Is a fundamental right and any attempt by the government to impose involuntary sterilization has to meet strict scrutiny.  It is also a violation of equal protection if the law denies a right to some, while allowing it to others.

2.Right to travel :  Four possible rights created under the right to travel: 

1)The Supreme Court has held that there is a fundamental right to travel or, a better way of putting what is usually being litigated, to interstate migration within the U.S.  

a. No distinction amongst residence based on length of residency.   If there is then strict scrutiny must apply.  In Shapiro the Court declared a law unconstitutional that imposed a one-year residency requirement in the state as a prerequisite for eligibility for welfare.  The court said the law discriminates on who can receive benefits based on duration in state; as such, the Court said that the law imposes a burden on those who have recently traveled and migrated to the state.  Additionally, state did not exert a compelling interest, in fact none of the following were considered compelling: administrative efficiency, welfare fraud, and preserving states financial integrity.

i. does state draw a distinction between residents based on length of residency; and

ii. does the state law create a penalty on the exercise of right? (unreasonable burden) need enough of a burden

-denial of welfare benefits will be enough of a burden, and will not meet strict scrutiny because state has no compelling interest

-however, denial of a right to vote (one year residency requirement before you can vote) is enough of a burden.  Under strict scrutiny the court found that the directional residence requirement directly impinges on the exercise of a fundamental right to travel.  The state’s justifications, such as a desire to have knowledgeable voters was not a compelling state interest.  Some residency requirements are allowed,  a waiting period up to 50 days for voting to give the government time to check election rolls, prevent fraud and administer the electoral system, was a compelling govt. interest that justified the discrimination.

-denial of the right to get a divorce until one year of residency was not a burden because person could still get a divorce within a year (highly criticized rationale by the court).

2)Federal courts have recognized “new rights”, only in federal cases

a)right to leave and enter state

b)right to be treated as welcome visitor

c)right to be treated equally w/other citizens as you go back.

3.Right to vote: A fundamental right protected under equal protection.  Constitution mandates that the elections be held for members of Congress and for the president. The extent of the ability of state and local governments to completely abolish elections for particular offices is an unresolved issue, but it is CLEARLY established that once there is an election, any laws that deny or limit the ability of citizens to vote must meet strict scrutiny.  The state has power to determine voting qualification which are limited by amendments to the constitutions.  The following may give rise to a constitutional cause of action under the right to vote:  

i. Denial of vote: those laws that deny or prohibit a group of citizens from voting.  Any group singled out.

a) laws such as poll tax that use wealth as a voting qualification are unconstitutional.  Even though the tax was minimal, the court said the “degree of the discrimination is irrelevant… as a condition of obtaining a ballot, the requirement of fee paying causes an invidious discrimination that runs afoul of the Equal Protection Clause.”  

b) Property ownership requirement: depends on the circumstances.  Law prohibited those that do not own property or have kids from voting in school district elections.  The state’s primary justification was to limit participation to those who were primarily interested in school affairs. The court said this requirement was not sufficiently tailored to limiting the franchise to those primarily interested in school affairs to justify the denial of the right to vote because people could be interested in school affairs w/out having children or property.  *NOTE, not all property ownership requirements for voting are invalid.  If a landowner is to bare the entire burden of the district’s cost then the state could rationally conclude that they, to the exclusion residents, should be in control of the operation.

c) Literacy test: constitutional because the state has a compelling interest because the ability to read and write is essential to the exercise of the right to vote intelligently.

ii. Dilution or debasement of my right to vote:  malapportioned voting districts. One person’s vote in a heavily populated voting district is weighted differently from another’s vote in a sparsely populated voting district. One person, one vote.  “An individual’s right to vote for state legislators is unconstitutionally impaired when it’s weight is in a substantial fashion diluted when compared with votes of citizens living in other parts of the State.” ***NOTE: no right to equally powerful vote, just equally weighted.  However, in Davis the court said gerrymandering (the practice of a political party drawing voting districts on the basis of harming an opponent) may be unconstitutional if substantial disadvantaging in the political process can be shown after successive elections.  MUST show intent to discriminate and discriminatory impact/effect.

-vote dilution occurs when voting districts are drawn based on geography and not population.  In state elections the Court is more willing to allow some deviation, but in Federal elections any deviation must be justified.  Court has yet to determine which criteria will be the basis for  voter districts, e.g. registered voters, number of citizens, those that voted in the last election, etc…  

· concerrance ctr. Arg.: should we use other factors when determining how to divide population.  The only limitation imposed by that Clause, he believed, was that a plan “must be such as not to permit the systematic frustrations of the will of the majority” .

· dissent ctr. Arg.- should not solely consider voter population, states should be allowed to give effective consideration to any of the following in establishing legislative districts: history, economic or other sorts of group interest, area, occupation, an attempt to balance urban and rural power,

iii. Racial discrimination of voting

1. Drawing election districts to increase minority representation

The Court ruled that the use of race in drawing election districts must meet strict scrutiny, that the use of race in drawing election is permissible only if the government can show that it is necessary to achieve a compelling purpose.

Dissent says: affirmative action in voting is different then affirmative action in education or employment.  Here racial classifications that benefit minorities do not disadvantage a white individual because in voting every person still gets to vote and every vote is counted equally. Moreover, there is a long history of govt. Drawing district lines to keep racial and ethnic groups together, and the govt. Is still permitted to draw lines based on religion, political, age, etc.. differences.

2.two ways in which it can be demonstrated that race was used in drawing election districts mandating application of strict scrutiny. 

i. if a district has a bizarre shape, provides race predominately dominates when drawing line. 

ii. if it can be proven that race was a predominant factor in drawing lines, meaning for strict scrutiny to apply to  cases of intentional creation of majority-minority districts, the plaintiffs must prove that other legitimate districting principles were subordinate to race.

3. Which justifications are sufficient to meet a compelling government purpose?

· a history of race discrimination with regard to voting does NOT justify the use of race in districting. 

· Compliance with section 2 of the Voting rights Act may be a sufficient justification. Section 2 prohibits election systems, such as districting, that have discriminating effect against racial minorities.  ( Court has not decided this issue)   

iv. Broad guarantee of procedural regularity.  Right to procedures that avoid arbitrary and disparate treatment of voters.  Subject to strict scrutiny. 

C. PROCEDURAL DUE PROCESS : Procedure government must follow before it deprives a person of life, liberty, or property.  State does not have authority to decide how much they will protect a right, even if they created the right.  They must protect at lease as much as the constitution requires.   Due process clause is not implicated by a negligent act of an official causing unintended loss of or injury to life, liberty, or property.  

1. What is the right being deprived?

a) deprivation of property:  Govt. must provide due process before it deprives a person of real or personal property but there are other forms of property to be considered such as government jobs, or payments.  Government privileges such as license to practice law are seen as property rights.  

b) Two possible ways to define entitlement:

i. must have a legitimate claim to the right (legitimate claim of entitlement): need to have a reasonable expectation Roth.  The mutual understanding gave expectation of rights.  Given through a system that was in place. Sindermann.  Here entitlement based on expectations created by relevant law.  Supreme court seems to favor this approach.  **Employment cases mostly use this approach.  

ii. individuals receiving welfare benefits have a property interest in continued receipt of benefits and govt. must provide due process before terminating those benefits.  Goldberg  Here entitlement based on importance of right to individual.

c) Liberty: Court refers to common law definitions

2.Was the procedure that government used to infringe on right constitutional?  Procedural due proccess issues arise when an individual or group is claiming a right to a fair process in connection with their suffering a deprivation. 1)Procedural protections are required there is a deprivation of life liberty and property; AND 2) potential factual issues exist concerning a particular individual or group. 

a)What kind of notice/ process: the court uses three factors, (the court balances these three factors) 

i. the private inetrest that will be affected by the official action  the more important the interest the more in the way of procedural safeguards the Court will require.

ii. the risk of an erroneous deprivation of such interest through the procedures used, and the probable value if any of additional or substitute procedural safeguards.  The more the Court believes that the additional procedures will lead to better, more accurate, less erroneous decisions, the more likely it is that the Court will require them.  

iii. the Govt.’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirements would entail.  The more expensive the procedure the less likely it is that the Court will require them. Matthews
b)when applying this test the court will ask the following questions (not all addressed in every context)

i. type of notice

ii. when must hearing be provided (before or after deprivation)

iii. what type of hearing required ( must it be adversarial, or  attorney provided by state?)

iv. who had burden of proof and what is the standard

v. who should be the decisionmaker 

For example:

· in ​Matt v. Eldridge Courts did not place a huge amount of importance on Social Security because other sources of income could be found elsewhere therefore the Court found that when the govt. terminated S.S.D.  benefits it need provide only a post hearing termination.

- in Goldberg v. Kelley: Govt, had to give notice and a hearing before terminating welfare benefits.

D.FREEDOM OF EXPRESSION: FIRST AMENDMENT “Congress shall make no law abridging the freedom of speech, or of the press, or the right of the people peaceably to assemble, and to petition the Govt. for redress of grievances.”  

a. Why do we protect speech? Further self-governance, aid the discovery of truth via marketplace of ideas, to promote autonomy, and to foster tolerance.  

b. Major issue: How to characterize the speech???

c. Analysis of a freedom of Expression essay question…

Content based                 or

  
 Content Neutral 

(analyze both ways because it is unclear how justices will look at particular restriction).

Have to look at context applied,


-Is it public/ private forum?

Presume it is highly protected, but


-symbolic? 

In certain contexts, standard is lowered.

*** Remember profanity is high value, low value, or unprotected (as fighting words).

AND

Address both Vagueness and Overbreadth as a separate issue

1.Content based speech: What is being said.  Presume what is being said is high value and protected and regualtion must meet strict scrutiny.

a)high value speech- Enjoys greatest protection.  Courts definition is getting broader and broader deciding what is protected. Strict scrutiny.

-application of a clear and present danger (comes close to being overruled) , under limited circumstances the police are justified in stopping highly valued speech b/c of other’s reactions.  If you have a clear and present danger police may intervene in most narrow way.  Strict scrutiny will be applied to government’. 


i. Profane and Indecent language:  the court can not ban speech simply because it was indecent or offensive to others. Cohen.  “dial-a-porn” can not be prohibited because it is not obscene, rather it’s indecent and it is unconstitutional for the law to ban indecent speech. “there is no captive audience problem here; callers will generally not be unwilling listeners.” Moreover the Court said that Congress’ goal of protecting children could be achieved through means less restrictive of speech.!

b)low value- Govt. has more right to regulate.  Intermediate scrutiny.

i. Commercial:

a. Definition of commercial speech: 1.any speech that proposes a commercial transaction.  Advertisement. 2.Refers to a specific product; and 3.Economic motivation for the speech.  (need at lease two of these)  Discussion of broad social issues is not enough to save it from commercial labeling.  However, promoting a favorable corp. image, e.g. press release, no ref. To a specific product) will be considered protected speech.    An advertisement of noncommercial speech will be considered protected.  This is a form of hybrid speech, the two are “inextricably intertwined”.  

b. Intermediate standard used to determine when the government can regulate commercial speech:

1. is the advertising false or deceptive or of illegal activities, areas which are unprotected by the First Amendment.  To be protected has to be at lease lawful. Not misleading.  Can also prohibit truthful speech that can lead to misleading advertisement.

2. Is the government’s restriction justified by a substantial government interest?

3. Does the law directly and materially advance the Govt.’s interest? Now, Court is applying this prong more strictly.

4. Is the regulation of speech no more extensive than necessary to achieve the Govt. interest. In regards to lease restrictive means, all that is needed is a reasonable fit. Court has loosened up this part of the prong.

-In Liquormart the Court declared unconstitutional a state law that prohibited advertisement of liquor prices saying, “The state also cannot satisfy the requirement that its restriction on speech be no more extensive than necessary .  it is perfectly obvious that alternative forms of regulation that would not involve any restriction on speech would be more likely to achieve the State’s goal of promoting temperance… even under the less than strict standard that generally applies in commercial speech cases, the state has failed to establish a reasonable fit btwn its abridgment of speech and its temperance goal.” 

ii. sexually explicit speech (not obscenity): So far only restrictions upheld are zoning and licensing.

Court never defined contours of this category. The presumption is, sexually explicit speech is protected.  In Young the Court upheld a city ordinance that limited the amount of adult theatres that could be on any block and prevented them from being in a residential area. Can not deny total access to the market, but can regulate. 

iii. Offensive (median determines, only applicable to TV and broadcast because it can be aired to a captive audience or private home) EXCEPTION: the broadcast media.  In FCC v. Pacifica, the Court upheld the ability of the FCC to prohibit and punish indecent language over television and radio.  It said that broadcast media is uniquely pervasive and intrusive into the home.  This material confronts the citizens not only is public, but also in the privacy of their own home, where the individual’s right to be left alone plainly outweighs the first am. Rights of an intruder.  Warning are insufficient because people might tune in during the middle of the broadcast.   Regulation is allowed because broadcasting is uniquely available to children, even those too young to read.  However, a complete ban is prohibited.  Can only be banned during certain hours of the day.

In Reno  the Court found internet not as invasive as broadcast TV because technology allows blocking at home and access can be restricted. 

iv. False statements of fact- Dealing with reputation and depending on who the plaintiff is. See defamation.

a. Defamation; The Court has held that recovery for defamation libel and slander is limited by the First Amendment.  The need to protect reputation is balanced with the desire to safeguard expression.  The Court has attempted to strike this balance by developing a complex series of rules that depend on the identity of the P.

i. Public officials as defamation Plaintiffs-public officials or running for public office can recover for defamation only by proving with clear and convincing evidence the falsity of the statements and actual malice, meaning the def. knew the statement was false and acted with reckless disregard.  

ii. Public figures: Same rules apply, public figures are Ps who do not hold office but were very prominent in their community.  Usually individuals who take voluntary steps to thrust themselves into the limelight.  However, can be swept up into it.  Must have public access.

iii. Private figures, matters of public concern: P can recover damages if there is proof that the statements were false and of negligence by the Def.  to get punitive, need malice. Matters of public concern will probably be issues in which the public has a legitimate interest.  

iv. Private figures, matters not of public concern: Court has not articulated a standard of liability or who bares burden of proof, only that damages do not require proof of actual malice. 

c)No value- not protected by first amendment. 

i. Incitement- Speech that causes imminent harm or lawless action. *distinguish between a speaker addressing the group or a person in a group.  Must meet three factors then it can be banned:

1) imminent unlawful action (can be breach of peace)

2)likelihood of producing action (foreseeable)

3) intent of speaker to cause action

examples of incitement: anti-abortion web page listed doctors on most wanted list.  Many of these doctors where killed.  Website viewed as incitement and banned. 

Examples not of incitement: songs about suicide. Court found no intent to promote suicide and it did not encourage suicide.

ii. Obscenity-  the Court defined obscenity as: (a)  whether the ave. person applying contemporary community standard would find that the work, taken as a whole, appeals to the prurient interest: that which is excites lustful or lascivious thoughts (b) whether the work depeicts or describes in a patently offensive way, sexual conduct specifically defined by the applicable state law (e.g. scriptions of ultimate acts, normal or perverted, actual or simulated, etc… list not limited.  *However, nudity alone is not patently offensive.    (c)whether the work taken as a whole, lacks serious literary, artistic, political or scientific value.  Determined by a national standard.  Will be held unconstitutional even if speech is limited to an adult audience, do not want obscenity out in the public.  Quality of life argument.  

Dissent: If we want to place obscenity in a non protected category, get a constitutional Am.

a) Child pornography:  In Ferber, the Court said the govt. may prohibit the exhibition, sale, or distribution of child pornography even if it does not meet the test for obscenity.  The Court emphasized that child porn. Did not have to fit under the Miller test for obscenity in order to be banned.  Does not have to appeal to the prurient interest, sexually conduct does not have to be portrayed in a patently offensive manner; and the material at issue need not be considered as a whole.  Concur: O’Connor said that child porn. Should be banned regardless of redeeming social value.  Concur: Brennan said child porn could be protected if it had socially redeeming value.   

iii. fighting words-When may speech be punished because of the risk that it might provoke an audience into using illegal force against the speaker?  Cases concern the danger that the audience might be lawless in its’ reaction against the speaker.  Two situations where speech constitutes fighting words:

1. where it is likely to cause a violent response against the speaker: Here is must be directed to a specific person and likely to provoke violent response from the AVERAGE listener words that provoke the ave. listener to retaliate with a physical response in a face to face confrontation. Must be an imminent threat to a breach of peace.  There is the clear and present danger test, but that appears to be overruled by Black’s dissent that says the police should only stop a speaker if the crowd control is impossible and a threat to breach of peace is imminent.  

2. where it is an insult likely to inflict immediate emotional harm.  Intent to harm on the part of the speaker.

-Since Chaplinsky, the court has never  again upheld a fighting words conviction.

EXAMPLES of what fighting words are NOT: -burning the flag, wearing a jacket that says fuck the draft through a court house, cursing at a police officer.

2.Content neutral (time, place, and manner):

a) meaning the government must be both viewpoint neutral and subject matter neutral/ can not regulate based on topic.  A facial content-based restriction will be deemed content-neutral if it motivated by a permissible content neutral purpose, such as controlling the secondary effects of speech.  It can not be motivated by a desire to control the effects the speech has on an individual.  

​Concurrence: Govt. should have latitutude in drawing distinctions within categories of unprotected speech.

Concurrense: In RAV The concurrence said the statute was unconstitutional due to overbreadth. 

b)In a public forum:  

i. must be content neutral

ii. important/ substantial govt. interest

iii. ample alternatives for communication.  Total ban unacceptable.  Focus on the availability of alternative means of communication.  Balance govt. concern with means of communication. Is manner of expression compatible with normal activity of a particular place at a particular time.   

iv. narrowly tailored but does not have to be least restrictive.

NOTE: non public forum can be designated a public forum by the Govt., all rules for public forums are applicable to these limited public forums

c) Non public forum: Govt. may prohibit or restrict speech in nonpublic forum so long as the regulation is reasonable and viewpoint neutral. 

d) Determining which forum applies: To determine if it is limited look at trad. Use of the place, whether the primary purpose of the place is for speech, whether speech is incompatible with the usual functioning of the place.  

1.Symbolic speech: Conduct that communicates is not immune from govt. regulation.  When speech and non speech are combined in the same course of conduct, an improtant govt. interest in regualting the non speech can justify incidental limits on the 1st Am.  Must be content neutral.  Must meet int. scrutiny.  the court formulates a test for evaluating conduct that communictaed under  the 1st Am. “a govt. regulation is sufficiently justified if it is 1.within the constitutional power of the govt. 2. If it furthers an important or substantial governmental interest. 3.If the govt. interest is unrelated to the suppression of free expression 4. If the incidental restricition on the 1st Am. Is no greater than is essential to the furtherance of that interest.  

NOTE: Under Spence conduct is analyzed as speech under th4 first Am. When 1. There is an intent to convey a specific message; and

2. the message would be understood by those receiving it.  Gov. regulation must meet strict scrutiny or there must be a content neutral purpose for banning the speech, e.g. prohibit flag burning to prevent fire, a secondary effect of flag burning. 

Examples:  NUDE dancing: under O’Brien test govt. had important interest in protecting society from nudity.

Concur​: Look at secondary effects of nude dancing

Dissent: state want to protect viewers from harmful message. Strict scrutiny should apply.

Concur: This is conduct not expression
d. Overbreadth: A law is unconstitutional if: 

i. it regulates substantially more speech than the Constitution allows to be regulated; and

ii. a person to whom the law constitutionally can be applied can argue that it would be unconstitutional as applied to others.  In Schad, , the Court found a law that prohibited live entertainment unconstitutional.  An owner of a nude dancing club challenged the law and the court found it substantially overbroad b/c it could be applied to ALL live entertainment, plays, concerts, and athletic events.

-court said overbreadth must be substantial.  In Broadrick the Court upheld the constitutionality of an OK law that prohibited political activities by govt. employees.  The S.C. acknowledge some overbreadth , but that particular applications of the law could be declared unconstitutional later.  The overbreadth was not substantial enough.  *The Court also avoids the “strong medicine” of overbreadth by attempting to sever the unconstitutionally overbroad part of the law from the remainder of the statute. 

Dissent: law could be valid as long as it’s applied only to speech involving fighting words (or the unprotected class of speech), Gooding.

e. Vagueness: a law is unconstitutionally vague if a reasonable person cannot tell what speech is prohibited and what is permitted.  Where the legislature fails to provide such minimal guidelines, a criminal statute may permit standardless sweep that allows policemen, prosecuters and juries to pursue their personal predilections. Government may regulate in the area only with narrow specificity. Thus the Court has declared laws regulating speech to be void on vagueness grounds when they are so ambiguous that the reasonable person cannot tell what expression is forbidden and what is allowed.

3.HATE CRIMEs: Court will allow penalty enhancements for hate motivated crime.  Because of idea expressed is part of a conduct act it will receive higher punishment.

