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I.  3 Standards of Review in Constitutional Law: (a) Rational Basis Review, (b) Undue Burden Std.,

       (c) Strict Scrutiny


A.  Rational Basis Review:  Least strict standard of review

1.  Def:  The court applies a “mere rationality” standard.  If rational, the court will uphold the government action.


*  Often used in Commerce Clause and Dormant Commerce Clause cases.

2.  Test under Rational Basis Review:  Both tests must be met for the statute to be OK.


1.  Legitimate Government Objective:

2.  Rational relation between the means chosen by the government to address the problem and the government objective in passing the statute.

· Std is met as long as the government action is reasonable.

3.  Under Rational Basis Review, the Court usually upholds the Govt. action as long as there is some sign that the government was acting reasonably.  Any arbitrary and irrational action by the Govt. will not be upheld by the Court.

4.  Burden of Persuasion:  The individual attacking the govt. action has the burden of persuading the court that the govt. action is unconstitutional.


B.  Undue Burden Std. of Review:  The middle-level standard of review.



*  Often used in constitutionally protected liberties, such as Abortion.
1. Test under the Undue Burden Std. of Review:  To be constitutional:


1.  The government must have an important objective or interest in the matter? 

2.  The govt. action can’t place an Undue Burden or Substantial Obstacle in the path of the person exercising his or her right.

2.  Burden of Persuasion:  In the undue burden std, the burden of persuasion will often be on the Government to prove it is not placing an undue burden upon a person’s opportunity to exercise his or her right.

3.  Strict Scrutiny Std. of Review:  Most difficult to overcome:

*  Often used for fundamental rights, such as the right to privacy: birth control, live with your family, sex among married people, right to marry.

1.  Test under Strict Scrutiny: (KNOW)

1.  Compelling Objective:  Does the government have a compelling interest in the matter that must be addressed by the statute?

2.  Necessary Means used to address the objective:  Were the means chosen by the Government “necessary” to achieve the objective?

a.  To be “necessary” the means must be the least restrictive means available to solve the problem.
b.  When a court uses a Strict Scrutiny std. of review, it will likely deem the government action unconstitutional since it is extremely difficult for the govt. to show both a compelling interest in the matter and that it used the least restrictive means to accomplish it.


2.  Burden of Persuasion:  The Burden of Persuasion is on the Government.

II.  US Constitution:  Drafted in 1787 by James Madison.  Replaced the Articles of Confederation as the law of the United States of America.  Under the Articles of Confederation, there was no national government, executive branch, legislative branch, to federal right to tax.


1.  Establishes a limited government, with specifically expressed or enumerated powers.


2.  The 3 Branches of Government created by the US Constitution: Separation of Powers


a.  Legislative Branch:  Created in Article I



b.  Executive Branch:  Created in Article II.



c.  Judicial Branch:  Created in Article III.


3.  The US Constitution was established to create a National Government and a right to tax.


4.  Key Parts of the Constitution developed by the framers of the Constitution:



a.  Separation of Powers: 3 branches of Govt.



b.  System of Checks & Balances among the 3 branches of Govt.:




1.  Designed to prevent one branch of govt. from gaining too much power.




2.  Ex:  a.  Judicial branch overturns unconstitutional statutes of Leg. Branch




             b.  Executive branch vetoes statutes from Leg. Branch




             c.  Leg. Brach can override a Presidential veto by a 2/3 vote.



c.  Federalism:  Creates a division of powers between State & Federal Governments




1.  Benefits of Federalism:

a.  Encourages experimentation of programs of a state level that may be adopted nationally.  Ex) Welfare & gun control.

b.  Efficiency:  Allows solutions to be addressed that may be more efficient or appropriate in one area of the country that is not appropriate in another.  Ex) What is an appropriate solution to a problem in NY may not be an appropriate solution in Louisville.

c.  Federalism allows individual choice:  Permits people to move to states that have policies that people like.

Ex) A state like TN were there is no state income tax or a state like TX where there is a death penalty.

d.  Promotes Democracy by allowing citizens to participate in either the federal govt, state govt., or both.

e.  Prevents Tyranny or oppressive control by 1 state or the federal govt


5.  Philosophies of the Framers of the Constitution:



A.  James Madison:  Madisonian Republicanism  (Adopted by US Constitution)

1.  Calls for a Representative form of Govt. where elected representatives of the local constituents on a National Level. (Elected National leaders in a large republic)

2.  Factions & small groups are not in charge.

3.  Makes it very hard to amend the Constitution.  Calls for either 2/3 of the House & Senate or 3/4  of the States to support any amendment.

· This prevents the structure of our government from being changed by the majority view & strong political views from overtaking in a crisis.

4.  Filters the Majority View of the People & prevents it from overtaking the government by:

a.  Elected Representatives who can hear the public’s ideas, but can decide for themselves.

b.  Checks & Balances & Separation of Powers

c.  Federalism between Fed. & State Govt.

d.  Judicial Review to interpret passed legislation.



B.  Thomas Jefferson:  Classical Republicanism
1.  Favors modifying the Constitution regularly (every 5-10 yrs) to change to structure of the government to be in accord with the modern view.

2.  Calls for a political system of well organized groups who lobby for their political positions.  Calls for local people to be in charge.

III.  The Powers of the US Supreme Court:


A.  Power of Judicial Review:  Created by Marbury v. Madison


1.  Marbury v. Madison:  Chief Justice was John Marshall

a.  Creates the Supreme Court’s Power of Judicial Review:  Thus, the Supreme Court should be the ultimate interpreter of the US Constitution.

b.  The Supreme Court, not Congress,  has the ultimate authority to review laws passed by the legislature or Presidential acts to see if they violate the powers given to them by the US Constitution.  If it does, the law will be deemed unconstitutional under Judicial Review.


This is the Supreme Court’s check on the legislative branch
c.  Key Facts in Marbury v. Madison:  


1.  Marbury was appointed as a Justice of the Peace under John Adams’ 


presidency, but his confirmation was never served.  When Jefferson 

became President, he ordered his Secretary of State James Madison to not serve the confirmation.  So, Marbury sought a Writ of Mandamus from the US Supreme Court.

2.  Key questions addressed by the Supreme Court:

a.  Did Marbury have a right to the Writ of Mandamus remedy he sought ?  Yes, so the court should have the right to review this action

b.  If Marbury has a right to the remedy, do the laws afford him a remedy?  Yes.  

c.  Yet, the Supreme Court did not issue a Writ of Mandamus because under Article 3 Sec. 2 the Supreme Court would have Appellate Jurisdiction here, when Original Jurisdiction would be needed to issue a Writ of Mandamus.

*  Supreme Court has Original Jurisdiction in Issues between 2 States and matters involving Magistrates.

d.  Justifications of Judicial Review:

1.  Since the Constitution is a written document that is subject to amendment, Justice Marshall felt there must be a power of judicial review to determine the powers of the government and those affected by these powers.

2.  Judicial review is justified because the general role of the courts is to interpret the law.  Since the Constitution is the supreme law of the land, it is proper for the Supreme Court to ultimately determine if the laws of the US conform to the Constitution.

3.  Justice Marshall felt judicial review was justified since Article 3 Section 2 of the Constitution extends judicial power to all cases arising under the Constitution, federal laws, or federal treatises.  Marshall said it would be worthless for the Constitution to grant these powers to the Judicial Branch, yet not give federal courts the authority to review Congressional acts to determine if they comply with the Constitution.

4.  Judges take an oath to support the US Constitution and without Judicial Review to determine if Congressional or Presidential Acts are constitutional, the Judges would not be fulfilling their oath.

5.  The Framers intended the Power of Judicial Review for the Judicial Branch.




f.  Concerns of Judicial Review:

1.  The Supreme Court Justices really have no accountability to the public for their decisions since they are appointed for life.

2.  The 9 justices may be asserting their own political views in their decisions instead of making a scholarly decision based upon the will of the people.

3.  There is really no check on the Judicial Branch except for impeachment of a Justice or Congress Amending the Constitution.




g.  Other ways to interpret the Constitution other than Judicial Review:





1.  Examining the text of the Constitution





2.  Intent of the Framers of the Constitution





3. Tradition and Precedent Case Law





4. Social Consensus of the People.





5. Fundamental Values of the People





6.  Natural Law:  Unwritten norms of society (Calder v. Bull)


B:  Supreme Court Review of State Court Decisions:  Martin v. Hunter’s Lessee

1.  Under Article 3, Section 2 of the US Constitution, the US Supreme Court has jurisdiction over issues of Federal Law in State Courts.

*  Thus, the Supreme Court may review state court opinions, but only to the extent that the decision was decided upon federal law.

2.  The Constitution grants power to the Supreme Court in ALL CASES arising under the US Constitution or federal laws, regardless of whether the case began in federal or state court.

3.  Key Point:  Even if there is a federal question in the state court case, the Supreme court may not review the case if the same result would be reached even if the state court made a different decision regarding the federal question, since the Supreme Court would be delivering an Advisory Opinion.

4.  Supreme Court Review Limited to the Highest State Court Available:

* All that is required is that a state case be heard by the highest state court available to the petitioner.

5.  Federal Judicial Power:  Article 3, Section 2 sets out the federal judicial power


This includes:



1.  Cases arising under the US Constitution or Federal Laws 

(a Federal Question.)



2.  Cases involving Admiralty



3.  Cases between 2 or more states.



4.  Cases between citizens of different states (Diversity Jurisdiction)



5.  Suits with a foreign country or citizen

C.  “Necessary & Proper Clause”:  Mc Culloch v. Maryland

1.  The “ Necessary and Proper Clause” gives Congress the power to make all laws which shall be necessary and proper for carrying out the powers given to it by the US Constitution.

a.  The sound construction of the Constitution must allow Congress the discretion to choose the means to perform the duties imposed upon it by the US Constitution.

b.  As long as the end (goal) is legitimate and within the scope of the Constitution, any appropriate means taken by Congress to accomplish these duties is OK.

Thus, Rational Basis Review is the std. of review used to evaluate Congressional actions taken under the “Necessary and Proper Clause.”

c.  Thus, in Mc Culloch v. Maryland, the Supreme Court said Congress had the right under the “Necessary & Proper Clause” to incorporate a bank since a bank is a convenient, useful, and essential instrument for handling the nation’s resources.  

d.  Art. 1, Section 8 lists the specific enumerated powers of Congress.

* Art. 1, Sec. 8, Cl. 18 is the “Necessary & Proper Clause” which gives Congress the power to make all laws necessary & proper for carrying into execution the powers vested to it by the US Constitution.




e.  Is there a limit to Congress’ power under the “Necessary & Proper Clause?”

1.  According to Justice John Marshall here, there is no concrete limit, but that the means chosen by Congress to carry out its enumerated powers are Constitutional as long as the end is legitimate.

2.  Marshall said it would be impossible to place concrete limits on the “Necessary & Proper Clause” because it is not possible to foresee all possible areas that Congress will have to deal with in the future.

3.  Thus, while Congress has specific, enumerated powers under the Constitution, the powers are interpreted broadly under the “Necessary & Proper Clause.”

4.  Yet, if Congress passed an act under the “Necessary & Proper Clause” that violated the powers granted to it by the US Constitution, the act will be deemed unconstitutional by the Supreme Court.




f.  State Power over the Federal Government?

1.  A state does not have the power to impose fees on an institution created by Congress, here a US Bank.  Thus, the MD statute taxing a US bank was deemed unconstitutional.

· This would be taxation without representation.

D.  Congressional Control of the Federal Judicial Power:  Ex Parte Mc Cardle
1.  Congress has the expressed constitutional power under Art. 2, Sec. 2, the “Exceptions Clause” to decide what types of cases the Supreme Court may hear, so long as it does not expand the Supreme Court’s jurisdiction beyond the federal judicial power granted to it in the Constitution.

2.  Congress may also decide what lower federal courts should exist and what cases they may hear, as long as it does not allow the federal courts to hear a case that is not within the federal judicial power.

3.  Other ways to Control the Supreme Court:  Other Checks & Balances

A.  Constitutional Amendment:  The most straightforward ways to respond to a Supreme Court decision that is unpopular with the public.


1. Requires a 2/3 vote in both houses of Congrss or


    ratification by ¾ of the States.

B.  Power of the President to Appoint Justices of the Supreme Court.


1.  Senate must approve all appts. to the Supreme Court

(About 1/5 of Presidential nominations to the Supreme Court have been overturned by the senate.)




C.  Impeachment of a Supreme Court Justice:

1.  Supreme Ct. Justices are appointed for life, but can be impeached for Treason, Bribery, or other high crimes or misdemeanors.

2.  No Supreme Ct. Justice has ever been impeached.

IV.  Justiciability:  Requirements for a party to be heard in Federal Court.

A. Justiciability:  In order for a case to be heard by the Federal Courts, the plaintiff must satisfy the elements of Justiciability.  The elements of the Case & Controversy Requirement: (1) An Actual controversy: No Advisory Opinions,  (2) Standing Doctrine, (3) Ripeness & Mootness, and (4) Political Question Doctrine.

B. Case & Controversy Requirement:  Actual Controversy required.

1. Article 3, section 2 of the Constitution gives the federal courts jurisdiction only over cases and controversies; therefore, federal courts may not issue Advisory Opinions to abstract or hypothetical questions.

2. There must be an actual dispute, where a party has actually been harmed, for the Case & Controversy Requirement to be satisfied.

3. This ensures that the court will decide cases that are concrete rather than abstract or hypothetical.

C. Standing Doctrine:  For a Plaintiff to get a case into federal court, he must have STANDING.

1.  Constitutional Elements of the Standing Doctrine: MUST BE PROVEN FOR STANDING


a.  Plaintiff has an “Injury in Fact”
1. Plaintiff has actual or threatened injury.

b.  Causation:  The plaintiff’s injury is fairly traceable to the illegal actions of the  defendant.

c. Redressability:  The injury can be redressed or cured by the relief requested.

2.  Prudential Elements for Standing:  Not mandatory for standing since a court can choose  to disregard these elements.


1.  3rd party claims not allowed:



P can’t bring a cause of action for harm to another

2.  No Generalized Grievances will be heard.

a. The court will not hear cases over generalized grievances or injuries that are suffered by a wide range of people or the general public, not just the particular plaintiff.

b. Example:  A person who used as a “taxpayer” or “citizen” who challenges a government tax statute has filed a generalized grievance since all taxpayers are harmed by the tax statute and has no standing in federal court.

c. Citizen suits, where a person sues as “citizen” to force the government to do its job, are often generalized grievances and have no standing.


3.  Zone of Interest Test:  Requires P to show their relief is within the zone of interest which the law is designed to remedy.



4.  Cases:

A.  Allen v. Wright: Case  where certain parents of black school kids brought an action to force the IRS to deny tax-exempt status to private schools that discriminate in its admission.  The alleged harm was the impending of school desegregation.

1. Case Rules:

a. One does not have standing to sue in federal court unless he can allege the violation of a right that is personal to him.

b. Federal courts are not designed for people to air generalized grievances.  

c. A plaintiff must allege injury traceable to a defendant’s conduct that is likely to be redressed by the requested relief.

d. Here, the parents had no standing to sue because this was a generalized grievance, no direct injury, and no causal link between the alleged harm and the IRS activity.  Also, there was no proof that the school would stop their discriminatory practices by denying them tax-exempt status.

e. Also, Justice O’Connor was not convinced that the Judicial Branch is compelled to tell the Executive Branch how to designate its resources under the Separation of Powers Doctrine.

B.  Lujan v. Defenders of Wildlife:  Defenders of Wildlife(P) sought a declaratory judgment and injunction to extend the application of the Endangered Species Act to US government actions taken in foreign lands to prevent the extinction of species on these foreign lands.

1. Case Rules:

a. Only individuals who have suffered concrete harm have standing to seek judicial review of agency rules.

b. Justice Scalia said that since the Defenders of Wildlife intended to return “someday” to the wildlife sites does not constitute “actual harm” or imminent harm” caused by Defendant.

c. Scalia also said Redressability was not met since there was no evidence to clearly show that the relief requested by the P would solve the problem of extinction.

d. Thus, the Defenders of Wildlife had no standing to sue in federal court.

e. Minimally, for standing, the Constitutional Elements of the Standing Doctrine must be met:

i. P suffers an “injury in fact” (actual or imminent)

ii. Causation:  Injury is caused by the conduct of the Defendant

iii. Redressability:  A favorable decision (the remedy) will likely redress or cure the injury.

f. Scalia’s decision that there was no “Injury in Fact” was criticized by Justice Blackburn & O’Connor’s dissent, which said that just because there was no specified date when the Plaintiffs would return to the foreign lands does not mean that injury would not be “imminent.”  Blackburn & O’Connor felt the Defenders of Wildlife did have standing to sue.

g. Citizen’s suits provision:  
h. Scalia said the legislature can’t permit citizens to bring generalized grievances to force the government to enforce statutes.  Scalia said this is best left to the political process.  Also, this is likely a generalized grievance.

D. Standing Doctrine Notes:

1. Constitutional Requirements under Article 3 of the Constitution: All must be proven 
a. An injury in fact for which the law provides a remedy

b. Causation:  Proof that the harm was caused by D’s behavior. (a direct link).  3RD party action that results in harm to the plaintiff could defeat the causation element since there would be not direct link between the plaintiff’s harm and the defendant’s action.

c. Redressability:  The harm is likely to be cured by a favorable decision for the plaintiff and the remedy sought.

*  The term NEXUS is used to refer to the Causation and Redressability requirements.
2. Prudential Requirements:  Courts have the option to not require these elements to be proven for standing.

a. No 3rd party claims allowed:  Must be a harm actually suffered by P

1. Associations, such as the Sierra Club, will able to raise the rights of its members.

b. No Generalized Grievances:  No standing for claims alleging harm suffered by a wide range of people or the entire public.

c. P’s injury must arguably be within the zone of interests protected or regulated by the statute.

3. Generally, an idealogical interest or an interest in bringing compliance with the law is insufficient for standing because there is no “Injury in Fact.” & is gen. grievance.

a. Thus, the court provides no way for citizens to force the Government to do its job.  Therefore, the political process should be used to force the government to do its job.

b. Supreme court decisions stress that the role of the court is to interpret the laws of the United States, not to supervise the Government.

4.    Main Purposes of the Standing Doctrine:

1.  Keeps the Court out of Political Decisions

2.  Conserves Judicial Resources to hear actual cases & controversies

3.  Puts concrete disputes and issues before the court

4.  Puts Plaintiffs before the court who have actually or imminently will be harmed, not ones representing 3rd party claims.

5.  Preserve the power of judicial review for legal issues, not to supervise the government or address general grievances of the government.

4. For standing in Federal Court, a party MUST satisfy all 3 Constitutional Requirements to have a chance to get into Federal Court.  A court has the option to hear a case even if all 3 Prudential Standing Requirements are not met.  Thus, a court can waive any or all of the Prudential Standing Requirements.  Yet, if you prove all 3 Constitutional Requirements and all 3 Prudential Requirements, you will definitely have standing in federal court.

E. Ripeness and Mootness:

1. Ripeness:  A case cannot be decided by a Federal Court because it has not developed (is premature) or become sufficiently concrete to allow a court to decide the matter.

· Basically, there must be a case or controversy for the court to decide.

· If a statue is merely being proposed or will likely not be enforced, you have no idea if the harm will actually or likely occur.

Example:  United Public Workers v. Mitchell

The Hatch Act prohibits federal executive-branch employees from getting involved in political management or political campaigns.  The Plaintiffs are federal civil servants who want to attack the constitutionality of the Hatch Act.  The Plaintiffs claim that they want to engage in prohibited political activities, but have not engaged in these activities.


The court held the case could not be heard because it was not RIPE.  The problem is not that the Plaintiffs have not yet violated the statute.  The problem is that they plaintiffs have to been specific about the precise acts of the Hatch Act that will be violated.

2. Mootness:  A case may not be heard by the federal courts if it is moot.

a. A case is moot if it raised a live controversy at the time the complaint was filed, but now events have occurred causing there to be no controversy or issue before the court, or a party no longer has a stake in the case.

b. Case:  De Funis v. Odegaard
1. Facts:  Plaintiff sues a state university, claiming that the university’ law school admissions program is racially discriminatory.  P is permitted to attend law school while the case is being litigated.  By the time the case arrives at the Supreme Court for review, P is in his final year of law school, and the university says he will be allowed to graduate regardless of how the case is decided.

a. Held:  The case was moot because there was no controversy regarding whether the student would be able to attend law school.  Therefore, the appeal was not decided.

    c.  Exceptions to Mootness:  Federal Cts recognize a few situations where a   case that would appear to be “Moot” will nonetheless be heard.


1.  Cases “Capable of Repetition, yet evading review:”

A case will not be treated as moot if the issue it raises is “capable of repetition, yet evading review.  This applies in a situation where, if the case were to be declared moot, a different person might be injured in the same way by the same defendant, and that claim would also be moot before a court could review it.

Ex:  P, a pregnant woman, attacks the constitutionality of a Texas anti-abortion law.  She brings the suit as a class action, in which she is the named plaintiff.  By the time the case reaches the Supreme Court, P is no longer pregnant.  Roe v. Wade
Held:  The case should not be dismissed as moot.  A pregnancy will almost always be over before the usual appeals process is complete.  Thus, if the Court insisted that the named plaintiff who started the suit must still be pregnant by the time the case gets to the Supreme Court, no plaintiff could ever get to the Supreme Court.  

2.  Cases where the defendant voluntarily ceases the conduct that the plaintiff is complaining about.  So, the defendant can’t usually get the case dismissed on mootness grounds merely by saying that he has voluntarily stopped the conduct that the plaintiff is complaining of, UNLESS the defendant shows there is no reasonable likelihood that he will return to his old ways.

3.  If the case contains collateral consequences that might be adverse to the defendant.


Ex:  A rehearing of a criminal case, where the Defendant was convicted and has already served time for the conviction but could be adversely affected when applying for jobs or registering to vote.

F.  Political Question Doctrine:  




1.  Baker v. Carr:  Big case that develops test for Political Questions

a.  Facts:  A 1901 TN statute apportioned members of the TN assembly among state counties.  By 1961, the population had experienced substantial redistribution, so individual voters challenged the apportionment system as arbitrary & sought reapportionment.  The 6th Circuit Ct. of Appeals held the issue as a nonjusticiable, political question and refused to decide the matter.

b.  Key holdings:  

1.  Nonjusticiable “Political Questions” are issues with Constitutional dimensions but are those properly left to other branches of government or even the political process to decide either because courts do not have the resources to handle them or they a best decided by the legal or political process.   Ex)  Foreign Affairs

2.  Here, the court under Justice Brennan said this issue of reapportionment was justiciable or able to be decided by the Supreme Court because it concerns whether the Constitutional guarantees of equal protection are being met.

3.  Yet, Justice Frankfurter’s dissent said the Court should not interject itself into political disagreements.  Also, he was doubtful that the Court was adequately equipped to handle the details of the reapportionment issues.

4.  Political questions are not just issues on politics, but are issues that should not be decided by the court, but by the legislative or political process.

· A court does have the power to decide issues involving politics.  Example:  Al Gore v. George W. Bush.  (2000 election recount)

5. 6 Factors in Deciding if an issue is a Nonjusticiable, Political Question:  Only 1 factor must be present for an issue to be a nonjusticiable political question.

1.  The issue is committed to another Branch of Govt. by the US Constitution.

2.  A lack of judicially discoverable and manageable standards for resolving the issue.

3.  Unsuitable Policy Determinations:   The court is not properly equipped to accurately decide the issue and it should be decided by the political process.

4.  Lack of Respect for other branches of Govt. in making the decision:  An impossibility of a court’s  undertaking independent resolution without expressing a lack of respect for another branch of government.

5.  A political decision on the issue has already been made.

6.  An embarrassment by having to make multiple decisions on an issue by various departments when only a single decision is needed.

Key Point:  The 2 big factors in a Political Question test are:

1.  Does the text of the Constitution commit the issue to a specific government department?

2.  Are there judicially recognizable standards for resolving the issue?

2.  Nixon v. U.S.:  Impeachment of a US District Judge by the House of Representatives.  The judge, Nixon, appealed, saying he was not “tried” as required by the Constitution.

a.  The Court said this was a nonjusticiable, political question because the Constitution gave the House of Reps. the authority to conduct impeachment, not the courts.  Here, the court said the framers of the Constitution intended for the impeachment process to be a “check” upon the Judicial Branch.

b.  There was also a concern that there were no judicially recognizable standards for the court to follow in determining the constitutionality of the impeachment process.

c.  Justice Souter’s Concurrence:  (Stressed by Trucios-Haynes)

1.  The Sup. Court does have a limited amount of judicial review to prevent a clear abuse of Constitutional Provisions.

*2.  Souter says the political question doctrine does not completely bar the Supreme Court from hearing political issues.  He says that sometimes political issues contain Constitutional elements and can be heard by a federal court.





3.  Key Points on the Political Question Doctrine:

1.  The fact that a political question exists and prevents the Supreme Court from hearing it does not mean that the underlying issue was constitutional.  It just means that there was a reason that made the Court an improper place to decide the issue.

2.  Sometimes a court is reluctant to hear a political question because it is best decided by the political process.


a.  The Supreme Court is often afraid to interpret ambiguous terms and then create concrete definitions that will later require the Supreme Court to overrule itself.

V.  Federal Commerce Power:  “The Commerce Clause”

1.  Article I, Section 8 gives Congress the power to regulate INTERSTATE COMMERCE, or commerce among several states.  This is probably Congress’ greatest power.

2.  Summary of the Commerce Power of Congress:   

· Gen. Rule:  Under the Commerce Clause, Congress has the power to regulate any activity, even if completely intrastate, if the activity has a substantial effect, either direct or indirect, upon intrastate commerce.  The Affection Doctrine.

· US v. Darby:  The motive of Congress doesn’t matter when regulating commerce.  You must look to the effect of the activity upon interstate commerce.
Under its Commerce Power, Congress can regulate


a.  Channels of interstate commerce


1.  Highways, waterways, & air traffic activities used to move goods



2.  Congress can regulate these activities even if completely 



     intrastate, or within a state.


b.  Instrumentalities of interstate commerce


1.  People, machines, & things used in carrying out commerce



2.  Congress can regulate these activities even if completely intrastate.

3.  Ex:  NLRB v. Jones & Laughlin Steel Corp:  (Gave Congress its broadest power under the Commerce Clause; looks to the effect of the statute, not necessarily the activity or the intent of Congress:  KEY.)


Case where court said Congress had a right to file an order requiring Jones & Laughlin to stop interfering in its employees attempts to for a union. While this dispute only affected D’s Pittsburgh plant, this labor dispute would affect production at its plants across the nation, thus affecting intrastate commerce.


c.  Articles or goods moving in intrastate commerce


Ex) Wheat, gasoline, information relating to commerce.

d.  Activities that “Substantially affect” interstate commerce:  Even if purely intrastate



1.  Activities that are commercial:  Can be regulated under Com Clause

a.  The specific activity does not have to directly affect intrastate commerce, but it must be part of a general class of activities that COLLECTIVELY or when aggregated together would substantially affect interstate commerce. (Aggregation Principle)






b.  Example:  Wickard v. Filburn

1.  Facts:  D, farmer Filburn, owns a small farm in Ohio.  All the wheat he raises is eaten by his family and is not sold.  Congress set a quota on all wheat grown in the US and penalizes those who grow more than their share of the quota.  Filburn claimed that this quota did not apply to him because his own wheat is grown completely intrastate and is not sold into interstate commerce.

2.  Held:  That Congress could regulate Farmer Filburn’s wheat crop even though it was done completely intrastate and was not sold directly into commerce.  Filburn’s own growth may be small and completely intrastate, thus not directly affecting intrastate commerce.  Yet, this activity is a broader category of wheat consumed by it grower.  If every farmer acted as Filburn did, then less wheat would be sold into commerce, which would be a substantial effect upon interstate commerce.  Also, because more wheat is consumed by people who grow it, less wheat is purchased in interstate commerce.  Therefore, Congress acted within its Commerce Power.

3.  Wickard v. Filburn greatly expanded Congress’s plenary power (a power that reaches all areas) in regulating intrastate commerce.

4.  Heart of Atlanta v. US:


a.  Here, Congress was allowed to force a hotel to not practice discrimination when renting rooms under the Commerce Clause.  The discrimination significantly affects interstate commerce by discouraging black families from traveling.  While this hotel was only in Atlanta, it was a part of a class of activity that significantly affects interstate commerce.

5.  Ketzenbach v. Mc Clung:  


a. Here, Congress can also regulate local restaurants & force them to not discriminate in who they serve.  This activity affects interstate commerce because it discourages travel & economic development in the area.  People & business will not want to move to an area that practices racial discrimination.

2.  Activities that are not Commercial:  If the activity itself is not commercial, the Congress likely can’t regulate it under its Commerce Power unless it has an obvious connection to interstate commerce.

A.  U.S. v. Lopez:  Huge Case (1996): Modern rule on Comm. Clause

1.  Facts:  Lopez was a 12th grade student who took a gun and five bullets to school.  He was arrested at school and eventually charged with violating the federal Gun-free School Zone Act.  The US District Court convicted Lopez, but the US Ct. of Appeals reversed the conviction because it was deemed a violation of the Commerce Power of Congress.


2.  Held:  

(a) Congress has the authority to regulate through its commerce power only those activities that have a substantial effect upon interstate commerce.

(b) Justice Rehnquist said that merely possessing a gun is not a commercial activity and there was no evidence that possession of a gun at a school substantially affected interstate commerce.

(c) Rehnquist also said that allowing Congress to make statutes regarding possession of a gun would infringe upon the general “police power” given to States.

(d) Justice Clarence Thomas’s concurrence stressed that without boundaries which limit the use of the Commerce Clause to truly commercial activities, we are giving Congress a blank check to regulate anything under the disguise of the Commerce Clause.

(e)  In Lopez, the Supreme Court stressed that an activity must be a commercial activity in order for Congress to regulate it under the Commerce Clause.


(1)  Also, the Supreme Court noted that an activity must be commercial to apply the aggregation principle that was applied in Wickard v. Filburn and Heart of Atlanta.
* Here, possession of a gun was not a commercial activity, so it would be improper to aggregate it to show that if everyone permitted this activity, it would harm education and economic development.






(f)  Standard of Review for Commerce Clause issues: KNOW

(1) Old Std:  Rational Basis Review, where Congress had broad authority to make a reasonable or rational decision regarding an activity affecting interstate commerce.  (Perez)

(2) New Standard after Lopez:  Congress has the burden to show that a purely intrastate commercial activity regulated under the Commerce Clause has a substantial impact upon interstate commerce.

B.  Perez v. U.S.
Permitted Congress to pass criminal statutes to regulate interstate commerce.  Here, the federal statute was to regulate “lone-sharking.”


1.  Key Rule:  Congress can deal with any commercial activity that affects interstate commerce.






C.  U.S. v. Morrison:  


1.  Key Rule:  Federal statute on preventing violence against women was deemed unconstitutional because violence against women was not an “economic or commercial” activity.

2.  The statute was deemed unconstitutional even though there was a great deal of evidence that violence against women had a financial impact upon society.

3. Rehnquist again used the rule that if an activity is not “economic” or “commercial” then Congress cannot regulate it under its Commerce Power.

4.  Yet, the dissenting justices still want to use Rational Basis Review instead of the Substantial Effect upon interstate commerce standard of review.





D.  Review of the Commerce Clause”





1.  Congress has a plenary power to regulate interstate commerce.





2.  Scope of Interstate Commerce Power of Congress.






a.  Channels of Interstate Commerce






b.  Instrumentalities of Interstate Commerce






c.  Goods/ Items moving in Interstate Commerce

d.  Intrastate (within a state) Activities with Substantial Effects upon Interstate Commerce.


* Activity must be commercial.





3.  Standard of Review for Commerce Clause:

(a) Rational Basis Review:  Presume that Congress had a rational reason for its action;  or

(b)  Substantial Effect upon Interstate Commerce

· Lopez case

· USED FOR INTRASTATE COMMERCIAL ACTIVITY


4.  Now,  after Lopez and Morrison , it seems that the Supreme Court has adopted the test of “Commercial” v. “Non-Commercial” when deciding if an activity can be regulated by the Commerce Clause, whether it is an interstate activity or completely interstate.

· If an activity is commercial, the Court appear to say that Congress can regulate it under its Commerce Power.

· Lopez and Morrison do not overrule Wickard v. Filburn, since the aggregation principle can still be applied to a commercial activity, such as growing wheat, that is done completely within a state.

VI.  Powers of Congress:  Article I
1. Commerce Power:  Congress has the power to regulate any activity that substantially affects interstate commerce.

2.  Treaty Power of Congress:


a.  Congress has the power to make treaties to address problems that are National in Scope.  

b.  Treaties must be with other countries to be constitutional.  Thus, Congress can’t use the Treaty Power to address issues solely within the United States.

c.  2 Forms of Treaties:


1.  Self-Executing Treaty:  Executes automatically


2.  Non Self-executing treaty:  Requires Congressional approval to be valid.

d.  No treaty with a foreign country may give Congress power it does not have under the Constitution or make the US Constitution inapplicable to Congress.  Reid v. Covert
e.  Treaty Power is more narrow that Congress’ Commerce Power in that a treaty must be executed with another country.

1.  Yet once formed, the Treaty Power may be a bit broader than the Commerce Power because a treaty can be formed to address any issue that is National in Scope.


3.  War Powers of Congress:



1.  Congress does have the power to declare war.




a.  Congress has not officially declared war since WWII.



2.  Requirements for Congress to use its War Power:

a.  The country does not actually have to be at war, but can be in times of war, in preparation for war, or in the aftermath of war.

b.  Basically, the problem sought to be corrected must be either directly or immediately affected by war for Congress to use its war power.

c.  Courts are often willing to justify actions of war taken by the Executive & Legislative branches.  These decisions are often made in the heat of passion and courts don’t want to second guess the war decisions.


4.  Taxing Power of Congress:  

1.  Congress has the power to lay and collect taxes to preserve the general welfare & provide for the common defense under Article I, Section 8.

2.  Congress can probably regulate an activity under disguise of its taxing power, as long as there is some real revenue being produced.  Otherwise, Congress can’t use its power to tax in order to regulate an issue that should be governed by the States.

· The motive of Congress when using is Taxing Power must be to tax, not to regulate an activity.  If the Congressional action looks more like a regulation than a taxing statute to raise revenue, it will likely be unconstitutional.

· Ex) Congress could likely not use its taxing power to pass a “Gun Free School Zone Act” which would impose a $10,000 fine for possessing a gun on school grounds.  This is because the primary purpose of the statute would be to regulate gun possession, not to collect a tax.

3.  Limits on Taxing Power:

a.  Direct Taxes:  Direct taxes must be allocated among the states in proportion to population.

b.  All customs, duties, and excise taxes must be uniform throughout the US.

Ex) Congress can’t place a $0.10 per gallon federal excise tax on gas sales in KY, but place a $0.15 per gallon federal excise tax on gas sales in TX.




c.  Congress may not tax any exports from any state.



4.  Spending Power of Congress:

a.  Congress has the power to pay the debts and provide for the common defense and general welfare of the United States.

· As with the taxing power, Congress can only use its spending power to address areas of National Concern.

· The reference to “General Welfare” means that Congress may use its taxing or spending power to benefit the general welfare of the US.

b.  Yet, the Spending Power of Congress can’t be used to coerce compliance with Federal Regulations.  Parties or states must have the option to not comply with the Federal Regulation.  

· The bill can’t be a penalty for not complying with a federal law.

c.  Thus, Congress may place conditions upon use of its spending power, even if the congressional purpose is to regulate to entice compliance with a federal law.  The conditions can exist as long as a party has the option to not comply with a federal law.

· Such conditions are often used when giving out federal funds and are 

OK under the “Necessary & Proper Clause.”




d.  Ex:  Steward Machine Co. v. Davis:

1.  Congress passes a bill under its federal unemployment compensation system giving an employer a 90% credit against a federal tax if it contributed to state unemployment funds.

2.  The statute was constitutional because it was not coercive upon states to adopt a state unemployment plan, but merely provided an incentive to do so.

3.  The bill was not a penalty, but was a benefit to the general welfare of the U.S. and addressed the national issue of unemployment benefits.




5.  Congressional Power under the Reconstruction Amendments:  13-15th Amdt.

a.  Congress can independently determine if a state statute violates the equal protection clause of the 14th Amendment and provide a remedy to prevent future violations, due to Section 5 of the 14th Amendment.


Thus, Congress has the power to enact any federal law which may be viewed as a measure of correction for any foreseeable condition which Congress believes involves denial of equal protection to Citizens under the 14 Amendment.


*Under the 14th Amendment, Congress has the power to “enforce,” not the power to determine what constitutes a violation of the Equal Protection Clause.  If Congress could define its own powers by altering the 14th Amendment’s meaning, the US Constitution would no longer be the “Superior and Paramount Law in the land.”  Thus, there would be no limit to Congress’ power.


*  Strict Scrutiny will be applied to any federal law passed to address the Equal Protection Clause.

b.  Benefits of allowing Congress to interpret the Equal Protection Clause

1.  Congress has a better ability to perform fact-finding analysis to determine if the Equal Protection Clause has been violated.

2.  Maybe it was the intent of the framers of the Constitution to have Congress interpret the Equal Protection Clause because many violations of the Equal Protection Clause will never reach the Supreme Court, and thus will not be remedied.

3.  It may be the role of Congress to use this authority over the Equal Protection Clause to push the Court to determine what “liberties” are included in the Equal Protection Clause.




5.  The 10th Amendment as a limit on Congress’ Power to regulate States:  

a.  10th Amendment says that powers not delegated to the US by the Constitution, nor prohibited by the Constitution to the States, are reserved to the States.

b.  Garcia case:  Overruled National League of Cities


1.  Facts:  Whether the minimum-wage and overtime provisions of the federal Fair Labor Standards Act  should apply to employees of a municipally-owned and operated mass transit system.


2.  Key holding from Garcia:   Once Congress, acting pursuant to its Commerce power, regulates the States, the fact that it is a state being regulated has virtually no political significance.

 A federal statute that would be generally applicable to all and valid to a person will be valid against a state, as long as the federal statute does not affect an area that is to be regulated by the states. (VERY BROAD RULE)




c.  Limitations on the Garcia rule have been made by New York v. US and 

Printz v. US

1.  Even after Garcia, there are limits to Congress’ right to interfere with State legislative or executive processed, and Congress will violate the 10th Amendment if it exceeds those limits.

2. The limits on Congress’ activity toward states are:

a.  Congress may not compel a state to enact legislation or enforce a particular federal law or type of law.  New York v. US, where Supreme Ct. said Congress could not compel NY to comply with the Low-Level Radioactive Waste Policy Act by making arrangements for disposing of the radioactive waste in the state or else be liable for damages in relation to the contamination for the site.  or

b.  Congress may not compel state or local officials to perform federally specified administrative tasks.  Printz v. US, where a sheriff in Montana objected to the federal govt requiring all local law enforcement officials to conduct background checks on prospective gun purchasers for 5 years so that a computer system could be developed to do the checks, as required under the “Brady Bill.”

· Scalia”  It is an essential attribute of the States’ retained sovereignty that they remain independent and autonomous within their proper sphere of authority.

· Yet, Justice Stevens’ Dissent in Printz, said that Congress had the authority to regulate handgun sales under the Commerce Clause and that the “Necessary and Proper Clause” of the Constitution gave Congress the right to implement its regulation by temporarily requiring local police officers to perform the step of identifying personas who should not be entrusted with handguns.

d.  Summary of 10th Amendment Limitations on Congressional Acts affecting a state:

1.  Garcia:  When Congress passes a statute or law that generally applies to all or nearly all people, such as a minimum wage law, the 10th Amdt. Does not entitle a state to be exempt from regulation just because it is being regulated just like everyone else.

2.  New York v. US:  Yet, when Congress tries to force a state or local government to enact legislation or enforce a federal law, the 10th amendment will make the federal law unconstitutional.

3.  Printz:  Also, when Congress tries to force state or local officials to perform acts to enforce or implement a federal regulation, thus acting as federal officials would, then the federal law is unconstitutional.

VII.  The Dormant Commerce Clause:  A commerce clause limitation on State actions affecting interstate 





      Commerce.


1.  Dormant Commerce Clause Generally:

a.  Implied limitations that restrict states from discriminating against or unduly burdening interstate commerce. Any state statute impeding national trade or placing burdens on out of state trade will violate the Dormant Commerce Clause.

b.  Police Power of States:  The 10th amendment generally reserves the right of a state to regulate in areas affecting the health , safety and general welfare of its citizens.

c.  3 Part test under the DCC:


1.  The regulation must pursue a legitimate state end?



* Can’t promote local economic interests by discriminating.


2.  The regulation must be rationally related to achieving that state end.

3.  The burden placed upon interstate commerce and out of state businesses must be outweighed by the state’s interest in enforcing the matter. (balancing test)

a.  The state needs to show that the least restrictive means were used to address the legitimate problem.

d.  States can’t be protectionist, or protect its local residents or resources while harming out of state interests under the DCC.

1.  Also, the DCC prevents a city or county from protecting the economic interests of its local residents by discriminating against both out-of-state and out-of-town (but in state) parties.

e.  2 types of State Legislation:


1.  Discriminatory on its Face:  Generally violates the DCC

2.  Even-Handed Legislation:  Generally OK unless it unduly burdens IC by being discriminatory in its effect.

f.  State Statutes that are Discriminatory on its Face:

1.  City of Philadelphia v. New Jersey:  NJ state law banned the import of most “solid or liquid waste” which originated outside the territorial limits of the state.

a.  SCt said the NJ statute was unconstitutional because it was discriminatory on its face.

b.  States can’t blatently pass statutes that discriminate against out of state commerce.

c.  The court recognized that there are some goods that are so bad that a state shouldn’t be prevented from prohibiting it to enter its borders, such as diseased cattle.  Yet, here, all states produce solid waste.  So, the NJ statute discriminated on its face and burdened IC.

2.  West Lynn Creamery, Inc. v. Healy: A Mass. statute taxed all milk sales in the state.  The taxes were collected on milk produced by both in-state and out-of-state milk producers.  The taxes went to a subsidy fund that went only to Mass. dairy farmers.


a.  SCT. Said this statute was unconstitutional because it was discriminatory in effect against out-of –state producers, who were also taxed.  The statute was protecting the local dairy farmers more than the out-of-state dairy farmers since only Mass. farmers could receive the subsidy.

g.  Even-handed Legislation:  OK as long as it does not significantly burden IC or is prejudicial against out-of-state businesses in effect.

1.  Dean Milk Co. v. Madison:  Madison, Wisconsin passed a statute requiring all 

milk sold in Madison to be bottled within 5 miles of Madison.  The city said it had safety concerns of the bottling techniques in the milking industry and wanted to reduce the chance of obtaining bad, adulterated milk.

a. SCt held the statute unconstitutional.  While the statute burdened both out of state and Wisconsin milk producers, the statute would unduly burden IC.  If similar statutes were adopted by other cities or states, it would unduly burden IC.  Inspections could be used to address the problem with contaminated milk.

b.  Thus, even-handed legislation that is not discriminatory on its face will be deemed unconstitutional if it places an undue burden upon interstate commerce or becomes discriminatory against out of staters and  favors in staters in its effect

2.  Exxon Corp. v. Maryland:  a MD statute prevented gas to be imported from companies who were both gas producers and refiners:

a.  Here, the MD statute was deemed constitutional.  Not all out-of-state gas station owners were discriminated against.  The law refers to only businesses that are both gas producers and refiners.

b.  Also, the statue was not protectionist of local, in-state economic interests since there were no gas refiners or distributors in Maryland. 

3.  Hunt v. Washington :  A NC statute regarding packaging and labeling of apples sold in NC was deemed unconstitutional.  Washington challenged the statute because its labeling was superior to the NC requirements, but in order for Washington to sell apples in NC, it would have to change its labeling.

a.  Here, the court didn’t require all out of state apple producers to be harmed, it was sufficient that only Washington was harmed.

b.  Here, the statute was unconstitutional because it was protectionist because it benefited in-state producers, while significantly harming an out-of-state producer.

c.  Also, the purpose of the statute was to prevent consumer confusion as to the quality of apples was not met by requiring these specific labeling requirements since Washington’s labeling was far superior to NC.

h.  Can a State ever discriminate against out-of-state interests?  Yes

a.  Market Participation Doctrine:  If a city or state uses its own funds in a business or is directly involved in the business as a purchaser, seller, or buyer, it can discriminate on who it chooses to do business with.  Thus, if a market participant, a state can favor in-state customers over out-of state customers and be constitutional under the DCC.

· Yet, Downstream Regulation is not permitted.  A state can’t regulate how the buyers of its products/services use them.

· Exception to Market Participation Doctrine:
· Also, the Privileges and Immunities Clause in Article 4, said that citizens of each state shall be entitled to all Privileges & Immunities of citizens of several states.  Yet this does not apply to businesses.

· Yet, a state that is a market participant may be able to discriminate against out-of-state citizens if it shows a substantial reason due to a particular harm caused by out-of-state residents.
b.  Also, a state may discriminate against out of state interests if there is a legitimate state interest in excluding out-of-state business AND the least restrictive means for addressing the problem have been adopted by the state.


1.  Maine v. Taylor: Maine passed a statute that prevented other states from importing bait fish into Maine.  While discriminatory on its face, the Maine statute was deemed constitutional because there was significant evidence that out of state fish a high risk of parasites, while the Maine fish didn’t.

VIII.  Distribution of National Powers: Separation of Powers


1.  The Constitution creates 3 branches of government and each branch has its own set of Powers


2.  Executive Branch Powers:  Power of the President:



a.  President can’t make the law, but can only enforce them:




1.  Youngstown Sheet & Tube v. Sawyer:  big case

a.  Facts:  President Truman ordered seizure of the nation’s strike-plagued steel mills, without Congressional approval.  A strike in the steel industry was called by labor leaders.  Fearful of the effects that a steel shortage might have on national defense and facing non-action by congress, President Truman ordered the nation’s steel mills seized so they would resume production.  Youngstown complied with the order, but argued that the act should be unconstitutional.

b.  Rules:

(1) The President has no “inherent” lawmaking power. (Justice Black) Also, this action was not covered under the President’s Commander in Chief power since there was no time of war and this was not a National Security Threat.  Thus, Truman’s action was beyond the scope of the President’s Constitutional powers.

(2) Only Congress has the power to make laws.

(3) Thus, the President will need Congressional approval when he seeks to have a law passed.

(4) Thus, the President doesn’t have to right to make arbitrary executive orders, which could prevent a President from obtaining too much power.

(5) Justices Frankfurter and Jackson concurred by recognizing that the President does have certain “implied powers” within the Constitution.  Yet, when Congress specifically disapproves of the President’s action, the President can only rely on his enumerated powers in the Constitution.

2.  Dames & Moore v. Regan:  President Carter, in exchange for release of US hostages in Iran, issued an executive order barring court action against Iran and its citizens & unfreezing all Iranian assets in the US.  Dames & Moore had contract claims against some Iranian companies.  D & M sought to have Carter’s Executive Order deemed unconstitutional because Congress had neither approved or disapproved it.

a.  Rule:  A president may issue an order settling a legal claim when the order is a supplement to major foreign policy issues AND Congress acquiesces to the action.  Here, it was determined that Congress acquiesced to Carter’s action by passing acts giving the President similar power.  

b.  Thus, Congressional acquiescence can be used to claim the President had the authority to pass the executive order.



3.  Scope of Immunity of the President:  U.S v. Nixon

a. Facts:  President Nixon was issued a subpoena to produce tapes and documents relating to a criminal investigation of another person in the Watergate scandal.  Nixon complied, but sought to have the subpoena quashed, alleging that the President has absolute immunity.

b.  Rules:


1) Presidents have a qualified privilege to refuse to disclose confidential and sensitive information relating to performance of their duties.  Yet Presidents have no privilege when information is sought from them regarding activities outside the scope of their presidential duties, such a criminal case, or if there is a very compelling government interest or substantial need.


2)  Here, the subpoena against Nixon was OK since the govt. had a substantial need for the information in the criminal investigation.


3)  Reasons to deny absolute Presidential Immunity:  Here the President’s broad interest in confidentiality was not greater than the need for evidence in this criminal case, since the Due Process Clause would likely be violated unless the information was provided.

4.  The President is immune from lawsuits for damages resulting from actions taken in office.  Thus, the President has absolute immunity from litigation for actions taken while in office.  Nixon v. Fitzgerald

5.  There is no immunity from lawsuits for the President’s unofficial actions, including acts he committed before taking office.  Clinton v. Jones

5a.  Impeachment is a disciplinary action against the President arising from the omission of “high crimes.”  There is no clear definition for “high crimes,” but it has been defined as “whatever Congress determines it to be at that point in history.”  Typically, high crimes include perjury, treason , or bribery.

6.  Legislative Veto:  INS v. Chadha (Overruled a legislative veto)


a.  Chada and other citizens challenged the constitutionality of a federal statute authorizing one House of Congress, by resolution, to invalidate the decision of the Atty. General (which is made by authority delegated from Congress) to allow a deportable alien to stay in the US.  Thus, a legislative veto was created for the House of Reps.


b.  Rules:

1.  A statute authorizing a one-house veto of the Attorney General’s decision was unconstitutional since Art. I of the Constitution does not permit Congress to authorize a one-house veto.

2.  The Presentment Clause in Article I, Sec. 7:  To be a valid statute, the Constitution requires a bill to be passed by a majority of both Houses of Congress and have Presidential approval.  If the President vetoes a bill, Congress can use its checks & balances power to overrule a Presidential veto by a 2/3 vote in both houses. (the Legislative Veto is now unconstitutional.  All vetoes by the legislature must follow the bicameral process described in the Presentment Clause)



7.  Role of Administrative Agencies:

1.  Administrative agencies, such as the EPA, often act in Legislative and Executive capacities.  Administrative agencies act in Legislative capacities by developing rules and laws to support a congressional act, such as the Clean Air Act.  Agencies act as an Executive Branch by enforcing these laws and prosecuting violators.

2.  Administrative Agencies are really part of the Executive branch and the President appoints the head of each Administrative Agency.

3.  Non-Delegation Doctrine:  Congress may create administrative agencies by delegating some of its power to the executive branch, including Administrative Agencies.

a.  When Congress delegates authority to an agency, it must establish  appropriate guidelines and principles for the agency to follow and carry out its duties.




4.  Ways for Congress to control Adminstrative Agencies:

a.  Oversight Hearings:  Hearings with the heads of the agency concerning the operation of the agency.

b.  Appropriation riders to limit funding for the agency

c.  Abolishing the agency

d.  Rewriting the purpose of the agency.

8.  President’s Power to remove Executive Officers:  The President, not Congress, is given the power to appoint and remove federal executive officers under the “Appointments Clause.” (Art. 2, Section 2).

a.  Buckley v. Valeo:  The President shall nominate, with the advise and consent of the Senate, all Ambassadors, Federal Judges, and other Federal Officers.

b.  Congress has no power to directly appoint or remove any federal executive officers or officials of an administrative agency.  Bowsher v. Synar


1.  Yet, Congress can limit the President’s absolute power to remove federal officers, if Congress specifies a term of office, and then provides that removal is allowable only for cause.  Morrison v. Olson, where Congress may say that the Special Prosecutor, an Executive Officer, may only be removed by the Executive Branch for “good cause” or other inability to perform his duties.

c.  Removal of Federal Judges:  Federal judges can’t be removed by either Congress or the President.  

The only way to remove a sitting federal judge is through impeachment.

9. Separation of Powers Review:  Each branch of government is precluded from interfering with the authority of another branch.

a.  It would be a violation of the Separation of Powers Doctrine for members of  Congress to sit on a state agency that regulates laws, which is an executive branch function.

b.  Judges should not serve on federal panels unless it involves engaging in judicial subject matter.

IX.  Foreign Affairs and the Separation of Powers Doctrine:  

1.  The President is the sole organ of the nation in its external foreign relations and its sole representative with foreign nations.

2.  Presidential proclamations pertaining to foreign affairs are permissible and enforceable.  Thus, according to Curtiss-Wright Corp, the Executive Branch has full, unlimited authority to act in the area of foreign affairs, but a limited authority to act for US domestic affairs.

3.  Yet, Congress, not the President has the power to declare war, but is not required to declare war.

4.  As Commander in Chief, the President has the power to use troops to repel sudden attacks on our national security, not to declare war.

5.  3 Ways that Congress can control a President’s use of Troops



1.  Cut of $$ to support deploying troops



2.  Pass a bill to prevent troops from being deployed



3.  Impeach the President if Congress feels his behavior is unconstitutional.

X.  Fundamental Rights:  The Right to Privacy


1.  It is important how a right is defined:  


a.  Economic Rights------------------( Rational Basis of Review is used by Ct.



b.  Fundamental Rights--------------( Strict Scrutiny Std. of Review is used








1. Compelling State interest

2.  Means chosen were necessary or the least restrictive means available to do the job.



c.  Constitutionally Protected Liberty ( “Undue Burden” Std. of Review is used.








1.  Govt. needs a legitimate interest








2.  Means can’t create an undue burden or 

create a substantial obstacle in a person exercising his/her right.

2.  Fundamental Rights are rights that the Federal Government and State Government can’t deny citizens because they are identified indirectly in the Bill of Rights of the Constitution.


* The only recognized fundamental rights are in the area of “The Right to Privacy,”



including the right to use birth control, right of families to live together, right to marriage


3.  Fundamental right to birth control:   Griswold v. Connecticut
1.  Connecticut state statute forbade the use of contraceptives, as well as the aiding or counseling of others in their use.  The plaintiffs were the Planned Parenthood Assoc, who was convicted of counseling married couples in the use of contraception.

2.  The Conn. Statute was deemed unconstitutional.  The right to birth control was deemed a fundamental right.  Both married and single persons have a fundamental right to birth control after Eisenstadt v. Baird, which was clear that single people also had this right.

3.  Justice Douglas’ majority opinion said the right to birth control was included in the “penumbra” or zone of privacy created by the first 8 amendments in the Bill of Rights, notably the 1st amendment right to freedom of association and the 4th amendment right against unreasonable searches & seizures.

4.  Justice Goldberg’s Concurrence:  Justice Goldberg believed that the 14th Amendment’s Due Process Clause protected all “fundamental rights” whether or not they were explicitly listed in the Bill of Rights.  Goldberg pointed to the 9th Amendment to show that the framers believed that fundamental rights exist that are not expressly enumerated in the first 8 amendments.  Thus, the 14th amendment would require states to ensure these fundamental rights as well.  Goldberg said to determine what are fundamental rights, we should look to the tradition of the US.

5.  The Dissent in Griswold :  The right to birth control was not a fundamental right because it was not explicitly provided for in the Bill of Rights.

4.  Abortion:  No longer a fundamental right, but a constitutionally protected liberty.

a.  Roe v. Wade:  Court recognized Abortion as a Fundamental Right.


1.  The 3 trimester approach of Roe v. Wade:

(a) First Trimester:  State may not ban or even regulate abortion because the state had no compelling interest in protecting the health of the mother at this time.

(b)  Second Trimester:  The state may protect its interest in protecting the life and health of the mother by regulating the abortion procedure, but may not completely ban abortions during the second trimester to protect the life of the fetus.

(c)  Third Trimester:  The “Point of Viability” is reached between the 2nd & 3rd trimester.  The point of viability is where the fetus is capable of meaningful life outside the mother’s womb.


After the point of viability, the state has a compelling interest in the life of the fetus and may regulate and prohibit abortions, as long as abortions are permitted to preserve the life and health of the mother.

2.  The court found the right to an abortion to be a fundamental right because it was a part of the fundamental right of child bearing.  Since the right to an abortion was deemed a fundamental right, a strict scrutiny std. of review was used and the TX statute against abortions was deemed unconstitutional.

3.  Roe v. Wade is no longer the current law on abortion.  Casey greatly modified Roe v. Wade, making the right to an abortion a constitutionally protected liberty, to which an “Undue Burden” std of review is applied. 



b.  Planned Parenthood of Southeastern Pennsylvania v. Casey:  huge case!!

1.  Casey partially overruled Roe v. Wade by recognizing the right to an abortion as a constitutionally protected interest, not a fundamental right.   Now, an “Undue Burden” standard of review is applied to a statute concerning abortions to see if it is unconstitutional.  As long as state does not place an “undue burden” that places an “substantial obstacle” in the way of a woman seeking an abortion, the statute is constitutional.

2.  Holdings in Casey:
a.  A woman has the right to choose to have an abortion before viability and to obtain it without undue interference from the state.

b.  The state still has the authority to prohibit all abortions after the point of viability, as long as it allows for abortions for pregnancies that endanger the life & health of the mother.

c.  The state has a legitimate interest in protecting the life and health of the mother and the fetus throughout the entire pregnancy.

*This overturned the trimester approach used in Roe v. Wade.

* Now States can regulate abortions during the entire pregnancy, unless an undue burden is created.

d.  A state statute on abortions will be unconstitutional only if it creates an undue burden upon the woman’s right to an abortion by creating a substantial obstacle in the path of a woman seeking an abortion of a pre-viable fetus.

e.  The following provisions of the Penn. Statute were deemed to not be undue burdens upon a woman’s right to an abortion.


1.  An informed consent requirement, requiring a doctor to inform a woman of the abortion procedure and health risks of both the abortion and child birth , and the probable gestation age of the unborn child to the woman at least 24 hrs before the abortion occurs, EXCEPT in cases where a medical emergency requires an immediate abortion to save the mother’s life.

· The court didn’t find that the delay or potential costs of the delay were substantial obstacles.

· Yet, Justice Stevens’ concurrence applied the “Undue Burden” standard & found the 24 hr.  waiting period to be an undue burden.

2.  Parental Consent for unwed women under age 18 that required at least one parent to consent to an abortion for women under age 18.  The state did provide a “judicial bypass” by which a court could authorize an abortion without parental consent, if the judge determined the young woman had given informed consent and that an abortion was in her best interest.

f.  Casey did not uphold a state provision requiring Spousal Notification of an abortion, even though the provision contained exceptions for cases where the pregnancy resulted from sexual assault or if the woman believed that notifying her husband would cause him to inflict bodily harm upon her.

1.  The provision was deemed a burden because it didn’t cover women who feared psychological abuse from the husband or that her children would be abused.

2.  Also, the Court noted that the decision of an abortion was more important to a woman than a man, since it was the woman’s body.

5.  Other Fundamental Rights: Family, Marriage, procreation of kids, child birth & rearing.



a.  Right to contraception (birth control) ( Griswold



b.  Right to Family Relationships: (Live with your family) ( Moore v. City of E. Cleveland



c.  Right to Marry:  Zablocki v. Redhail

** Often Fundamental Rights are determined by looking to (1) the text of the Constitution and (2) the history/tradition of the US.  The problem of looking to the history or tradition of the US is you are looking at only the tradition of the majority.  Thus, less accepted acts, such as homosexuality or the right to suicide, may not ever be deemed fundamental rights under the “Right to Privacy.”


6.  Rights not deemed to be fundamental:



a.  Homosexuality:  Bowers v. Hardwick
1.  There is not fundamental right to homosexual activity, even if the activity is within the privacy of one’s own home.  Thus, a state may ban homosexual activity if it chooses to.

b.  Sexual Activity outside of marriage is not a fundamentally protected right yet a state statute will probably never forbid this activity because it will require senators and representatives to pass the bill and it is unlikely they will want to ban such an activity.  Ex) Bill Clinton, Gary Condit.


7.  The Right to Die and the Right to Decline Unwanted Medical Procedures:



A.  Right to Decline Unwanted Medical Procedures:  Cruzan v. Missouri Health Dept.
1.  A competent adult has a constitutionally protected liberty to not be forced to undergo unwanted medical procedures.

2.  The State has an important interest in preserving human life.

3.  When the person is incompetent, it is OK for a state to require Clear and Convincing Evidence that the incompetent person would’ve refused life-saving medical treatment.

4.  Dissent by Scalia:  Said the right to refuse medical treatment is like a right to suicide, which is not recognized in the Constitution.

5.  Dissent by Brennan:  Found the Right to Refuse Medical Treatment as a fundamental right.  He also said the state’s interest in protecting life was not greater than the individuals interest in his own life.



B.  Right to Suicide:  Washington v. Glucksburg:




1.  Terminally ill patients do not have a general liberty interest to commit suicide.

2.  Also, the terminally ill do hot have the constitutional right to recruit a 3rd person to help them commit suicide.

3.  The right to suicide is neither a fundamental right, nor a constitutionally protected interest.

4.  Justice Rehnquist found no right to suicide included within the Constitution.

5.  Justice O’Connor & Justice Stevens concurred with the majority in recognizing there is no generalized right to commit suicide, but she may recognize a right to make life-affecting decisions that could possibly result in death, such as taking a controversial form of treatment.
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