Contracts Outline �I.  Statute of Frauds- required to be in writing for enforcement.

	A. 	What to look for S of F, Types of K typically covered 	

		

		1.  	1 year- K that cannot possibly be performed w/in one year 

Satterfield- K for “as long as employee chooses to be employed” Not S/F �

General Rule- Permnanent/lifetime employment K essentially "at will" any party can terminate at any time.  So, could be performed w/in a year, and does nto fall w/in S of F.

	i.	McInerny- Life tenure falls w/in S/F.  K for lifetime employment must be in writing  because goal of K is for long period.

			c.	K for indeterminate time < 1 year, not within statute 						of frauds � 		2.  suretyship (3rd party guarantee- K to answer for the duty of another) 

			Yarbro-

3.  	Modification of Contracts	

			a. 	U.C.C. 2-209 the new K must comply w/ writing 						requirement if the K as modified now falls within the coverage of S of F. 

		4.   	executor to pay out of pocket debt of decedent (K of an executor or 					administrator to answer for a duty of his decedent) 

		5.  	land transaction

	6.  	marriage in consideration for other promise- not K to marry, but 				marriage in exchange for something.

	7. 	Sale of goods- 2-201

a. 	What is covered under UCC?

i. 	K for the sale of goods for the price of $500 or more.

ii. 	K for the sale of securities.

K for the sale of personal property not otherwise covered to 	the extent of enforcement beyond $5000 in value of remedy. 



Restatement 131

1. Sufficient to indicate that a K for sale has been made. 				2. Signed by the party against whom enforcement is sought,

3. not enforceable beyond quantity, must specify (UCC will not give you 					quantity) �

			c.	Eastern Dental- Requirement K, how much I need �				Must give enough so they know the basis on which the 						quantity will be calculated 

					I. Invoices 

					ii.Letters 





		B.  	Satisfaction of Statute 

.1.	Elements:

	a. Writing.

	b. Signed by the party to be charged (against whom enforcement is sought).

		c. Note or memo thereof – except for the marriage provision, the writing does 			not have to be the K itself (e.g. – offer for work, letter from employer to parents 			congratulating them on son’s hiring is sufficient).  just signature and present 			intent to authenticate required �



(1) Identifies the subject matter.

(2) Indicates the K was made.

(3) States with reasonable certainty the essential terms of the K.

	b. Two writings can be tacked together to satisfy the statute of frauds (e.g. one 	signed the other not) – two views:

i. Only if they refer to each other – at least one refers to the other.

ii. Only if they refer to the same subject.

				iii. strict test is must refer to each other and reflect there is 					more than one writing. 

			c.  Crabtree- essentials of K, separate writings connected�

		

	2.   signature/mark

			a.	1-201 Signed includes any symbol executed or adopted by 					a party with present intention to authenticate a writing

	3.  UCC requires quantity

	 	2-201 need not have essential terms, must at least have party to be charged �

	4.   Restatement 

Subject matter, evidence of mutual assent, essential terms



	C.  Mitigating Doctrines and Exceptions

		1.  Restitution

		2.  	Part Performance

			a.	Elements/ do not have to ave all three/ at least 2. 

				i.	Possession

				ii.	builds/improvement 

				iii	.Payment/tender 

			b.	Restatement 129- change of position that injustice can be 						avoided only by specific performance. �

			c.	Preparation v. Part performance

				Actions that are also consistent with no K 

Wagers- oral agreement equally effective as written one, where reasonably established by series of documents, etc. subject matter, consideration, identity of parties and terms,

Acts must unmistakenly point the existence of the claimed agreement.  If there is some other hypothesis, not sufficient

Restatement 129 	

		3.  Admissions- acts as evidence of formation of K.  Proves formation of K.

		4.  Confirmations

			Thomson Printing- between merchants

	Within reasonable time a writing in confirmation of K and sufficient against the sender is received and the party receiving it has reason to know its contents satisfies written requirement, unless objection to contents sent w/in 10 days.

Waiver and Estoppel

Defense of S/f must be brought in pleadings or is waived

For equitable estoppel there must be some misrepresentation giving rise to the detrimental reliance.

misrepresented writing needed for equitable estoppel, but promissory estoppel Okay

that a writing would be executed

writing already executed

Restatement 139 pr. 476

MmcIntosh v. Murphy. Promissory estoppel

employment K, moved to Hawaii etc.

217 A p.481



�	D.	UCC 2-201(3) Exceptions

		1.	Exception of admission

			A party against whom enforcement is sought admits in pleading, 					testimony or otherwise in court that a contract for sale was made. �

		2.	Goods specially made for manufacturers, and where seller has 						made substantial beginning on goods, relied on �

3.	Goods for which payment has been made and accepted, or which 				has been received and accepted �4.	Exception between merchants

			Writing in confirmation of K sent and received by one party can 					satisfy S of f if not rejected in time. Takes out of S of F, but still 					have to prove K. Organization just has to receive. �

		5. 	Non-conforming goods ��		6.	Party can be estopped from asserting defense of S of F where 						misrepresentation 

			a.	Equitable estoppel, but not promissory estoppel ��		7.  UCC. ANY Writing sufficient to indicate that a K for sale has been made between the 			parties and signed by the party to be charged. A writing is not insufficient because it fails 			to state a term, but it is not enforceable beyond the quantity specified in the writing.				a. Exceptions: A K which does not satisfy the statute of frauds, but is in other 				respects valid is enforceable

(1) If the goods are to be specially manufactured for the buyer and are not suitable for resale in the general course of business of the seller, and before repudiation is received the seller has

made a substantial beginning of their manufacture or procurement.

(2) The party to be charged admits that the K was made (in pleadings, testimony or in court), but it is not enforceable beyond the quantity of goods admitted.

(3) With respect to goods for which pmt. has been

made and accepted or which have been

received and accepted.



Common law- essential terms are required �

�	�























Bailey v. Ewing

Ewing had not reason to know where boundary really was. Did not assume that risk. �

�

�



�

II. 	The Parol Evidence rule (prohibits adding a term by parol evidence where a K is silent, or vary a term where it speaks).

	A.	 Definitions:

		1.	 Integrated agreement – a writing constituting a final

expression of one or more terms of an agreement.

2.	Completely integrated agreement – integrated agreement adopted by the parties 	as a complete and exclusive statement of the terms of the agreement.

3.	Partially integrated agreement – an agreement that is not completely integrated.

	B. Elements:

		1.	 Written K.

a. 	Oral testimony (informal/extrinsic) relating to prior/contemporaneous 			events.

i. PE rule does not apply to subsequent modifications of the K.  

			b.	Additional v. conflicting (supplemental)

				Is the K partially or totally integrated? 	

				Paradigm parol evidence rule case 

					Usually oral negotiations 

					Usually written contract 

					Something form prior negotiations, not adequately 					reflected in contract. 

�			If argument partially integratedà Supplemental, not contradictory

			If fully integratedà No parol evidence 

			Look to: major integration clauses

				Disclaimer clauses

				Nature and scope of prior negotiations

				The sophistication of the parties �

			Threshold question- Partially or completely

Four corners or extrinsic? 





Completeness of the K – rule does not apply to incomplete Ks.

c.  	“Four corners rule” – strict rule.

i. Only look to the K itself to determine its completeness/integration.

d. “Broad evidence rule” – broader rule, adopted by the Restatement.

i. Completeness/intent/integration of the parties is determined by the conduct and the language of the parties and the circumstances surrounding the K.

ii. Testimony is heard by the judge only – question of	law to determine how integrated the K is.

2. PE rule – C/L. Restatement 213 (parallel to 2-202) 

a. A binding partially integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

			b. A binding completely integrated agreement discharges prior agreements to the 				extent that they are within its scope. (Within the scope relate to subject 					matter. If not within the same transaction then considered collateral deal. �			c. Contemporaneous or prior evidence is admissible to establish:

i. Integrated or not.

ii. Completely or partially integrated.

iii. Meaning of the writing, whether integrated or not.

iv. Illegality, fraud, duress, mistake, lack of consideration, or other invalidating cause.

v. Ground for granting or denying rescission, reformation, SP, or other remedy.

d. Consistent additional terms.

i. Evidence of a consistent additional term is admissible to supplement an integrated agreement unless it is completely integrated.

ii. An agreement is not completely integrated if the writing omits a consistent additional term which is

(1) Agreed to for separate consideration, or

(2) Such a term as in the circumstances might naturally be omitted from the writing.

e. Collateral rule exception:

i. Rule does not apply where there are two logically separate agreements (e.g. one oral and one written).

3. PE rule – UCC 2-202- defines K as more than 4 corners, circumstances are looked 	at to determine true intent. �		a. A final expression by the parties of their agreement may not be contradicted by 		evidence of any prior agreement or of a contemporaneous oral agreement but 			may be explained or supplemented

i. by course of dealing or usage of trade, or by courser of performance;

ii. by evidence of consistent additional terms unless the writing is intended to be the complete and exclusive statement of the terms of the agreement.





	C.	Exceptions-

		1.  independent collateral agreement- not excluded by PE

		2.  Consistent additional term to supplement integrated agreement, unless found to be 			completely integrated.

		Not completely integrated if consistent addional term is (1) agreed upon for separate 			consideration, or (2) such a term as in the circumstances might naturally be omitted from 			the writing.  (Restatement 216)

		3.  Agreements entered into after the writing executed

		4.  A writing never executed, i.e. signed



	D.	Admissibility of Evidence of Surrounding Circumstances and Evidence of Intent

		1. (one theory) If K unambiguous, must stick to the four corners for meaning, unless 			fraud, mistake, ambiguity, illegality, duress, etc.

			a.  Ambiguous interpreted in non-draftor's favor.

		2.  (another) extrinsic evidence to explain meaning is admissible if relevant, only excluded 			when determining from words in feasible.

			a.  Important to know circumstances surrounding the making of the K.

		3.  Restatement 212- Intepretation of integrated agreement- directed by meaning of the 			terms in light of the circumstances.

	E.	Admissibility of Evidence of Usage of Trade, Course of Dealing, and Course of 				Performance

		1.  course of performance- carrying K at issue

		2.  course of dealing (more important than usage of trade)- relations prior to signing K.

		3.   Usage of trade(1-205) -  any practice or method of gdealing having such regularity of 			observance in a place, vocation or trade as to justify an expectation that it will be observed 		with respect to the transaction in question.  Need not necessarily be practiced by one's 			own trade or vocation if so commonly practiced in a locality that a party should know.

			a.  only binding on members of the trade or persons who know or should know 				about it, those who regularly deal w/ members of the relevant trade.

		4.  Admissible if can be reasonably construed  as consistent  with the express terms 			agreement 

	F.	Restatement 202- Writings interpreated as whole, all writings together.

		203- reasonable, lawful effective interpretation preferred.

		Express terms given more weight than course of performance, etc.  Course of 				performance, over course of dealing, course of dealing over usage of trade.

		206- interpretation against the draftsman

		207- interpretation favoring the public





G.	Parol Evidence- steps

	1.	Integration?

		a.	How to tell?

	2.	What is excluded?

		a.	w/in the scope?

		b.	conflict/ vary

	3.	Exception- not trying to vary or supplement

		a.	avoidance

		b.	interpretation- just trying to show what meant

		c.	conditions to formation	

	4.	Red flag-

		a.	formal writing

		b.	someone wants to bring in something

		- either Pe lets it in

		- Or condition to formation



III.	Avoidance of K

A.	Misunderstanding

	1. Raffles v. Wichelhaus

B.	Mutual mistake.

1. Elements:

a. There is a mistake as to an existing fact.

b. Mistake is central/important to the K/deal.

c. Risk of the mistake is not allocated in the K.

d. Both parties had the same mistake.

2. Rest. §152 When Mistake of Both Parties Makes a K Voidable

a. Where a mistake of both parties at the time of a K was made as to a basic assumption on which the K was made has material effect on the agreed exchange of performances, the K is voidable by the adversely affected party unless he bears the risk of the mistake under the rule in § 154.

b. In determining whether the mistake has a material effect on the agreed exchange of performance, account is take of any relief by way of reformation, restitution, or otherwise.

3. Rest. §154 When a Party Bears the Risk of a Mistake (p.1190): A party bears the risk of a mistake when

a. Risk is allocated to him by agreement of the parties, or

b. He is aware, at the time the K is made that he ahs only limited knowledge w.r.t. the facts to which the mistake relates but treats his limited knowledge as sufficient, or

c. The risk is allocated to him by the court on the ground that

it is reasonable in the circumstances to do so.

4. Rest. §158 Relief Including Restitution (p.1190):

a. In any case governed by the rules states in this Chapter, either party may have a claim for relief including restitution under the rules stated in §§ 240 and 376.

b. In any case governed by the rules states in this Chapter, if those rules together w. the rules stated in Ch. 16 will not avoid injustice, the ct. may grant relief on such terms as justice requires including protection of the parties’ reliance interests.

5. Mistake is a belief not in accord w/ the facts, as they exist at the

time of the making of the K.

6. Look to see if burden of the risk is allocated somehow in the K.

a. As is clauses shift the burden to the buyer.

b. Was the problem discoverable by the buyer?

7. It is irrelevant whether performance on the K was completed – if conditions for mutual mistake are satisfied, K is voided.

8. Rescission due to mutual mistake is more easily granted by the cts. than rescission due to unilateral mistake.

9. The mere fact that it was a mistake to enter into the K does not act as a defense to its enforcement.

10. Cases:

a.Sherwood v. Walker- Ct. allowed rescission in the barren cow case sold by the 	lb. for beef, not as a breeder.

			b. Bailey v. Ewing

				i.	Did not assume risk that buyer would by property 						with boundary right under eaves of the house. He 						relied on location of home.

				ii.	Bailey must prove he is a bona fide purchaser, 						w/out notice of question in ownership. ���			c. wood v. Boynton- did not allow rescission in the diamond case, where neither 				party knew it was a diamond.  Seller assumed risk.



d.  Williams v. Ghlash

		i. Distinguish b/w bad bargain and mutual mistake.

		ii. The ct. will step in and undo the K only if there is no way to allocate 			the risk b/w the parties or give them some other relief.





. C.	Unilateral mistake and the duty to disclose.

1. Unilateral mistake.

b. Harder to get rescission on a unilateral mistake.

c. Contractor-subcontractor cases – decided differently by the

cts. by ultimately deciding who should bear the risk, most common unilateral case.

d. Once voided the only remedy available to the parties is

under a quasi-K theory.

		2.  Restatement 153 If (1) basic assumption has (2)material effect, k voidable if (3) he 			does not bear the risk. AND 

			a.   the effect in ruling to enforce K would be unconscionable. OR

			b.   the other party has reaosna to know of the mistake or his fault caused the 					mistake.

	D.	Fraud

		1. Fraud/ Misrepresentation

			2 kinds of misrepresentation 

			-Fraud in the inducement. 

			-Fraud by inducing to sign by misrepresenting effect of K. 



		

		2.	Misstatement of Facts

			a.	Knowledge- doctrine applies even when statement of 							opinion when D’s have superior knowledge (reasonable to 						rely on statement)

			b.	Duty of Buyer- Seller has duty to provide info when buyer 						will not find out otherwise.

				i.	Question- Is it discoverable?

				ii.	Non-disclosure v. actual statement- actual statement 							is warranty, more likely to be held up against seller. �

		3.	Cases

			a.Vokes

				i.	Misrepresentation usually must be of fact, except 							-where there is “superior knowledge”

				I	-where the does not have equal opportunity to 							become apprised of the truth or facts represented. 

					-fiduciary relationship 

					-where there has been some artifice or truth 							employed by the presenter 

					-where the parties do not in general deal at “arms 						length.” 

				ii.	Dance company had superior knowledge, still she 							had to be determined to have acted reasonably �

				iii.	Innocent misrepresentation can act to rescind 							contract also. 

			b.	Stambovsky- Negative publicity created by seller.

				i.	Caveat emptor- no duty on vendee to expose any 							info. unless confidential or fiduciary relationship, except where 						there is active concealment. �

				ii.	Buyers could not have discovered ghosts. �

			c.	Cousineau

				i.	Reliance on misrepresentation- contracted, bought 							equipment

				ii.	Materiality of misrepresentation- important to why 							he bought land

				iii.	Justifiable- only because buyer could not discover 							on own. �

�





		4.	Still fraud if D. takes affirmative steps to conceal a problem

			1.	Active concealment

			2.	Affirmative statements

			3.	Silence and concealment

				a.	Restatement 161 Where non-disclosure is 							equivalent to assertion:

					i.	to correct previous assertion 

					ii.	correct basic assumption 

					iii.	correct mistake 

					iv.	when person is entitled to know the fact b/c 						of relationship of trust and confidence 						between them. 

�

Restatement- rescission of an innocent material misrepresentation, unless a buyer’s fault was negligent as to amount to “ a failure to act in good faith and in accordance w/ reasonable standards of fair dealing. �

Avoidance matter NOT PE matter

Supplement or vary is PE

Fraud not PE. �



	

IV. MISREPRESENTATION

A. Definition.

1. A misrepresentation is an assertion that is not in accord with thE facts.

a. Must be a misrepresentation of fact and NOT opinion.

2. Concealment = Misrepresentation – if you take a step to conceal a

fact and say nothing about it.

3. Concealment ? Misrepresentation – if you merely withhold

information

a. Caveat Emptor.

b. But buyer is protected if

i. omission is material;

ii. problem is not discoverable by buyer (lay person);

iii. seller knew of the problem; and

iv. seller did not inform the buyer.

B. Duty to correct/update.

1. There is a duty to update representations made to the buyer.

2. E.g. all representations made in a K for sale, must be updated at

closing.

C. Effect of misrepresentation.

1. Where one induces another to enter into a K by means of a

material misrepresentation, the latter may rescind the K.

a. It does not matter if the representation was “innocent,”

negligent or known to be false.

b. The question is whether the other party believed it to be

true and thus was misled by such misrepresentation into

making the K.

c. A misrepresentation is material when it becomes likely to

affect the conduct of a reasonable man (objective std.) with

reference to a transaction with another person.

2. Rest. §159 When a Misrepresentation is Fraudulent or Material

(p.1078):

a. A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker

i. knows or believes that the assertion is not in accord  w/ the facts, or

ii. does not have the confidence that he states or implies in the truth of the assertion, or

iii. knows that he does not have the basis that he states or implies for the assertion.

b. A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.

3. Rest. §12 When a Misrepresentation Makes a K Voidable (p.1078):

a. If a party’s manifestation of assent is induced by either a fraudulent or material misrepresentation by the other party upon which the recipient is justified in relying, the K is voidable by the recipient.

b. If a party’s manifestation of assent is induced by either a

fraudulent or a material misrepresentation by one who is

not a party to the transaction upon which the recipient is

justified in relying, the K is voidable by the recipient,

unless the other party to the transaction in good faith and

w/out reason to know of the misrepresentation either gives

value or relies materially on the transaction.

4. Rest. §167 When a Misrepresentation is an Inducing Cause  (p.1079): A misrepresentation induces a party’s manifestation of assent if it substantially contributes to his decision to manifest his assent.

D. Opinions.

1. Generally are not considered misrepresentations, BUT

2. Opinions treated as misrepresentation of fact when.

a. Opinion is honest; and

b. One of the following:

i. Special relationship.

ii. Special skill of the one making the opinion, and reliance.

iii. Other special reason of susceptibility to misrepresentation.

3. Rest. §168 Reliance on Assertions of Opinion (p.1087):

a. An assertion is one of opinion if it expresses only a belief

 			w/out certainty, as to the existence of a fact or expresses

only a J as to quality, value, authenticity, or similar matters.

b. If it is reasonable to do so, the recipient of an assertion of a

person’s opinion as to facts not disclosed and not otherwise

known to the recipient may properly interpret it as an

assertion

i. that the facts known to that person are not

incompatible w/ his opinion, or

ii. that he knows facts sufficient to justify him informing it.

4. Rest. §169 When Reliance on Assertion of Opinion is not Justified (p.1088):

To the extent that an assertion is one of opinion only, the recipient is not justified in relying on it unless the recipient 

a. stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonably relying on it, or comment: focuses more on relationship than skill, e.g. doctor-patient, lawyer client, etc.

b. reasonable believes that, as compared with himself, the person whose opinion is asserted has special skill, J or objectivity w.r.t. the subject matter, or comment: similar to warranty.

c. is for some other special reason particularly susceptible to a misrepresentation of the type involved.

comment: borders on undue influence.

E. Other considerations :

		1. Parol Evidence rule is not a problem here – its purpose is to keep

		parties from varying the terms of the K – w/ misrepresentations

		one party is looking to avoid the K altogether.















V. 	Duress and UNDUE INFLUENCE

A. 	Old view- Duress

1. Use or threatened use of force (physical).

a. Fear for loss of life.

b. Fear for loss of limb.

c. Fear of mayhem.

d. Fear of imprisonment.

2. Duress is NOT present in cases where there is adequate compensation in damages. E.g.:

a. Fear of battery.

b. Burning of house.

c. Taking/destroying goods or the like.

B. Modern view.—  Misstatement : Fraud as Threat: Duress

 1. Duress is present when

a.  improper threat induces assent (may be choice of evils)

b. there is an unlawful threat of substantial harm,

c. that overcomes the party’s free will.

But for the threat the party would not have agreed.

			d.	 Requirements	

				i.Threat – express or implied

				ii.Wrongful –

threatened crime or tort

Would be crime if threatening party obtained property as a result of threat

Threat of criminal prosecution (unless prosecutor)

Threatened act is the use of the civil process in bade faith.

				iii.Causes assent 

				iv.Justifiable- must really induce someone to act 

		

			

2. Ratification.

Affirmance of the K after duress is no longer present.

i.	removal of threat 

ii.	act confirming, assent

b. If a promise made under duress is ratified, after the duress	is removed, performance of the promise cannot be avoided.

3. Rest. §174 When Duress by Physical Compulsion Prevents Formation of a K):  If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a

manifestation of assent.

4. Rest. §175 When Duress by Threat Makes a K Voidable (p.1099):

a. If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the K is voidable by the victim.

b. If a party’s manifestation of assent is induced by one who is not a party to the transaction, the K is voidable by the victim unless the other party to the transaction in good faith and w/out reason to know of the duress either gives value or relies materially on the transaction.

5. Rest. §176 When a Threat is Improper (p.1099):

a. A threat is improper if (comment: per se improper)

i. what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,

ii. what is threatened is a criminal prosecution.

iii. what is threatened is the use of civil process and the threat is made in bad faith, or

iv. the threat is a breach of the duty of good faith and fair dealing under a K w/ the recipient.

b. A threat is improper if the resulting exchange is not on fair terms, and (comment: only improper if trade is unfair!!!)

i. the threatened act would harm the recipient and would not significantly benefit the party making the threat,  ii. the effectiveness of the threat in inducing the manifestation of assent is significantly increase by prior unfair dealings by the party making the threat, or

iii. what is threatened is otherwise a use of power for illegitimate ends.

C. Other considerations .

i. K principles of duress applied to criminal negotiations only when

supported by public policy (e.g. negotiations in a hostage situation).

ii. OK to threaten to do that to which you have a legal right and can pursue in good faith.

iii. Threat of civil prosecution is OK if there is a disputed claim, not OK if claim is unfounded/frivolous.

iv. Threat may be to a third party, and may be economic in nature.

D. 	Economic duress.

1. Test:

a. D cause the condition of economic duress and took advantage of the known economic weakness of the other party. OR

b. D knew of the economic weakness of the other party and  took advantage of it.









E. Definition (Undue Influence)– persuasion which tends to be coercive in nature and overcomes the free will of the victim.

1. Need not be total incapacitation.

2. Not quite as strong as duress, but nevertheless interferes with the free will of the victim in making the manifestation of assent.





F. Elements – threshold issues (possibility of undue influence).

		1.	Inducement- substantial contribution

		2.	unfair persuasion

a. Power differential – superior power of one party or susceptibility of the other party. (Domination)

b. Relationship b/w the parties leading to a justified reliance, fiduciary relationship..

		

G. Other factors to consider on whether persuasion was excessive or unfair – create an inference/presumption of undue influence, which D may present evidence to rebut and it’s for the jury to decide (not all factors need to be present).

1. Discussion of the transaction at an unusual or inappropriate time.

2. Consummation of the transaction in an unusual place.

3. Insistent demand that the business be finished at once.

4. Extreme emphasis on untoward consequences of delay.

5. Use of multiple persuaders by the dominant side against a single servient party.

6. Absence of third party advisers to the servient party.

7. Statements that there is not time to consult financial advisers or  attorneys.

H. Rest. §177 When an Undue Influence makes a K voidable (p.1129):

1. Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation b/w then is justified in assuming that that person will not acting in a manner inconsistent w/ his welfare.

2. If a party’s manifestation of assent is induced by undue influence by the other party, the K is voidable by the victim.

3. If a party’s manifestation of assent is induced by one who is not a party to the transaction, the K is voidable by the victim, unless the other party to the transaction in good faith and w/out reason to know of the undue influence either gives value or relies materially on the transaction.



I.	Cases

		1.	Totem- threat of not paying bill �			a.	economic duress

				i.  victim of a wrongful or unlawful act or threat

			ii.	such act or threat must be one which

deprives the victim of unfettered will

		2.	Kase 

			a.	Is one party susceptible tot he influence of the other 

		i.	Age, circumstances, education

				ii.	Conduct of defendant

			(1)	Did they act business-like, or take full 					advantage

				iii.	Motive, opportunity

		iv.	Transaction itself 

			(1)  Does it show good faith, reasonable 						bargaining power

				v.	Whether there is some special relationship to cause 					victim to trust/ 

		vi.	Fiduciary relationship- trust and confidence, duty to 				put their interest above your own.

			(1)	Attorney/client

			(2)	Executor/estate

			(3)	Trustee/beneficiary

			(4)	Doctor/patient(sometimes)



3.	Odorizzi

			a.	Employee.employer relationship of domination\

			b.      	No duress, because no un lawful threat.

			c.	Overpersuasion factors- negotiations 

					-discussion at unusual time 

					-unusual place 

					-insistent demand to sign at once 

					-extreme emphasis on consequences of delay 

					-multiple persuaders 

					-absence of third-party advisors 

					-stamen that there is not time to consult financial 					advice 

			-Physical emotional weakness

			d.	Procedural unfairness + substantive 								unfairness(statements) �

	



Modification is not PE, must come prior to or contemporaneous with K �





Illegality- Effect of Illegality

1. 	void	

		a.	Contract to commit a crime 

				b.	Contract to commit a tort 

				c.	Against public policy 

�2.	Bennett v. Hayes-No equitable remedy, b/c no clean hands. �3.	Carnes- cannot make contracts in consideration of sexual 

favors �a.	3 kinds of K involving domestic relations

					i.	express and independent consideration 

					ii.	Implied in facts 

Business involved- most courts assume gratuity 

iii. 	Implied in law- presumption that people I			intend fair distribution of property

Licensing- Restatement- 181

Failure to comply with licensing makes Ks not enforceable when:

				a.	regulatory purpose 

b.	clearly outweighed by public policy behind 

requirements. 

�

5.	Covenants not to compete

a.	White v. Fletcher-sale of business 

i.	when competing to the extent that it is found essential, by clear and convincing evidence, to protect the purchaser, despite overbreadth.

employer-must be strictly limited in time and territorial effect and is otherwise reasonable considering the business interest employer sought to be protected and the effect on the employee. Court willing to re-draft

Bargaining power of employer, don’t want to encourage overbreadth



c.	Reddy-“Rule of Reason”- time and geography

restraint no greater than is required for protection of employer

does not put undue hardship on the employee

not injurious to public



d.	Requirements for restraint of trade

must be supported by consideration

ancillary to lawful contract, cannot stand alone (will not allow “naked” restraint on competition, when there is no other K, must show interest)

Reasonable and consistent with public policy





		G.	Incapacity

1.	Minors-Age- Those below the age of majority are allowed to get out of contracts.  Contracts by minors voidable, not void.

				a. Exceptions- 

	-Necessity- may not disaffirm K for food, shelter, etc.

				-Ratification- affirmed K

Defect removed and the continues with K, reaching	 majority, affirmation before majority not ratification

b.	.Generally minor does not have to take the risk of  loss.

i.	Valencia takes minority view- institutes unjust enrichment

I	c.	Disaffirmation- the infant simply indicates, even in 

informal way, that he/she no longer wants to be bound by K.  Continues for a reasonable period of time, and even thereafter unless the other side relies on the infant’s apparent ratification.  (even passage of time will be ratification)





d.	Problem 123- Representations by the minor that he is of age, courts do not agree on disaffirmance if minor takes steps to fraud the seller.

e.	Doctrine of emancipation of minorities- minor acting as an adult





Mental Infirmity 

a.	Considerations

					i.	Indication

					ii.	Behavior

					iii.	Type of contract

					iv.	Fairness

b.	Law creates mental categories, but not related to medical diagnosis.

c.	Can get judicial declaration of incompetence

					Only presumption of incompetence

				d.	Minority view- absolute bar

				e.	Rest. §15 Mental Illness or Defect (p.1056):

					i.	A person incurs only voidable contractual duties by 							entering into a transaction 	if by reason of mental 							illness or defect

						(1). he is unable to understand in a reasonable manner 						the nature and consequences of the transaction, or

						(2) he is unable to act in a reasonable manner in 							relation to the transaction and the other party has 							reason to know of his condition.  (NOTE: this is a 							lower std.)

					ii. Where the K is made on fair terms and the other party is 						w/out knowledge of  the mental illness or defect, the power of 						avoidance under Subsection (a) terminates to the extent that 						the K has been so performed in whole or in part or the 						circumstances have so changed that avoidance would be 						unjust. In such a case a court may grant relief as justice 						requires.

Intoxication- courts reluctant to disaffirm because of drunkenness

Must show extreme intoxication

				b.	Immediate disaffirmance when come to senses.







Unconscionability

1. Procedural v. substantive unconscionability – must have a little of both, each by itself is not sufficient to find unconscionability.

a.	. Procedural –assent is obtained improperly, bargaining process

i. There was no meaningful choice for the victim.

ii. There were no alternatives to the victim (physical – other stores to go to, other dealers, etc.)

iii. There was artful drafting – mumbo-jumbo in the K so that consumer can’t understand it.

2. Substantive – is the term unreasonable or unfair.

a. Distinguish from cases where it is just an agreed upon allocation of the risk.

b. Applied w/ much less strength in transactions b/w experienced business people.

c.  Market price usually not unconscionable, but does not mean court won’t look at it.

3. Signs of unconscionability.

a. Unequal bargaining power.

b. Inequality of exchange.

c. Lack of meaningful choice for the victim.

d. Overreaching by the other party.



			4.	. UCC §2-302 Unconscionable K or clause (p.1137):

a. If the ct. as a matter of law finds the K or any clause of the K to have been unconscionable at the time it was made the ct. may refuse to enforce the K, or it may enforce the remainder of the K w/out the unconscionable clause, or it may so limit the 	application of any unconscionable clause as to avoid any unconscionable result.



When it is claimed or appears to the ct. that the K or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the ct. in making the determination. (when it is claimed or appears to the court that the K may be unconscionable.

				Code does not define unconscionable







	

5. Rest. §208 Unconscionable K or term (p.1137):  If a K or a term thereof is unconscionable at the time the K is made a ct. may refuse to enforce it, or may enforce the remainder of the K, w/out the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.



6. Rest. §211 Standardized Agreements (p.1140):

a. Except as stated in Subsection (3), where a party to an agreement

signs or otherwise manifests assent to a writing and has reason to

believe that the like writings are regularly used to embody terms of

agreements of the same type, he adopts the writing as an integrated

agreement w.r.t. the terms included in the writing.



b. Sue a writing is interpreted wherever reasonable as treating alike

all those similarly situated, w/out regard to their knowledge or

understanding of the standard of the writing.



c. Where the other party has reason to believe that the party

manifesting such assent would not do so if he knew that the writing

contained a particular term, the term is not party of the agreement.





			7. Cases

Weaver- business K

	procedural points:	“absence of meaningful choice”

		Bargaining power, knowledge of terms

	i.	education

	ii.	fine print

	iii.	not read to him

	iv.	no attorney

substantive:  Terms- reasonable and fair



he could have bought insurance

cost of policy (risk too great for reward)





Is unconscionable K void or voidable, U.C.C> hints at void.  Ratification does not apply, b/c how can customer agree when terms are still unfair?







I.	Reformation

equitable action whereby the court is asked to rewrite the K so that it represents “true” agreement of the parties.

Neynon- clerical error in mortgage.

2.  written agreement presumed to be conclusory when seeking reformation, unless strong, clear and convincing – mistake must be of fact (mutual mistake) 

3.Where a writing fails to express the agreement because of a mistake of both parties as to the contents or effect of the writing, the court may at the request of a party reform the writing to express the agreement, except to the extent that rights of third parties such as good faith purchasers are not affected.

4. Reformation is not allowed where one of the parties (the one not seeking the reformation) relied on the terms (e.g. didn’t buy more insurance b/c thought this one would pay enough). Reformation is OK if D suffers no damages.

a. The party seeking reformation has the BOP to establish the true nature of the agreement (beyond a reasonable doubt).





�

�

VI.  IMPLIED AND EXPRESS WARRANTIES

A. Implied warranty of merchantability.

1. Requirements:

a. Fitness of the goods for the ordinary purposes for which such goods are used.

i. Of reasonable quality w/in the expected variations.

b. The goods need not be outstanding or superior.

c.  Question is whether this is a problem one would normally expect,  olive pit v. 	rock.

2. UCC §2-314 Implied Warranty: Merchantability; Usage of trade:  (service of food 		counts)

a. Unless excluded or modified, a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant w.r.t. goods of that kind. Under this section the serving for value of food or drink to be

consumed either on the premises or elsewhere is a sale.

b. Goods to be merchantable must be at least such as

i. pass w/out objection in the trade under the K description; and

ii. in the case of fungible goods, are of fair average

quality w/in the description; and

iii. are fit for the ordinary purposes for which such goods are used; and

iv. run, w/in the variations permitted by the agreement, of even kind, quality and quantity w/in each unit and among all units involved; and

v. are adequately contained, packaged, and labeled as agreement may require; and

vi. conform to the promises or affirmations of fact made on the container or label if any.

c. Unless excluded or modified other implied warranties may arise from course of dealing or usage of trade.

NOTE: Seller need not be a merchant under this section!!!!

d.	Implied- does not require any action. (excludable) Supplied by code 2-314

2 kinds 

warranty of merchantability-Goods should be merchantable if sale with merchant, -average quality

fit for ordinary purpose to use of such goods 

				Warrant of fitness for particular purpose 

(1)	Where buyer is relying on the seller’s skill or judgment to select of furnish suitable goods

(2)	Seller has reason to know of particular purpose

-Must prove seller knew of purpose, an knew that the buyer was relying on seller

B. Implied warranty of fitness for particular purpose.

1. Requirements:

a. Seller must have reason to know buyer’s particular purpose.

b. Seller must have reason to know that the buyer is relying

on the seller’s skill or judgment to furnish appropriate goods.

c. Buyer must, in fact, rely upon the seller’s skill or judgment.

2. UCC §2-315 Implied Warranty: Fitness for Particular Purpose



a. Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless

excluded or modified under next section an implied warranty that the goods shall be fit for such purpose.

C. UCC §2-315 Buyer’s Damages for Breach in Regard to Accepted Goods

1. The measure of damages for breach of warranty is the difference at the tie and place of acceptance b/w the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of different amount.

2. In a proper case any incidental and consequential damages under the next section may also be recovered.

D. Express warranty.

1. Requirements.

a. Stmt of fact related to the goods creates warranty.

b. Stmt of opinion or puffery does not create a warranty.

c. Consider whether the stmt became part of the basis of the bargain – did buyer rely on that information?

i. Was reliance reasonable?

ii. Did buyer know that the stmt was not true?

iii. Could the buyer have discovered problem by reasonable inspection?

 (1) Inspection by a lay person (req’d) v. inspection by a specialist (not req’d)?

2. UCC §2-313 Express Warranties by Affirmation, Promise, Description, Sample 

a. Express warranties by the seller are created as follows:  (Need not be in formal 	writing or words.)

i. Any affirmation of fact or promise made by the seller to the buyer, which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

ii. Any description of the goods, which is made part of the basis of the bargain, creates an express warranty that the goods shall conform to the description.

iii. Any sample or model, which is made part of the basis of the bargain, creates an express warranty that the whole of the goods shall conform to the sample or model.

b. It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the

goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

NOTE: buyer’s reliance on the promise is embodied in the promise becoming a party of the bargain - §2-313(a)(i).

c.	Express- seller males affirmation of fact, describes item or displays a sample or model.

i.	Need no be in writing or even intended by the seller to be a warranty. Must go to the “basis of the bargain.”

ii.	Any promise, no exception for mistake. Does not include opinion.

iii.	Not necessary for formal words

iv.	Must have had substantial weight, so that it might have played a part in decision of buyer to purchase.

(1)	Presumed to be part of bargain, unless seller can prove that the buyer did not rely on the statement. �





E. Express disclaimer of warranty.

1. Express warranty trumps exclusion when they conflict, s.t. parol

evidence rule.

2. Disclaimer of warranties only works w/ the UCC.

a. There may be other laws that impose additional warranties (or prohibit disclaimer of warranties) such as consumer protection laws.

3. UCC §2-316 Exclusion or Modification of Warranties (p.921):

a. Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other, but subject to the provisions of

this article on parol or extrinsic evidence negation or limitation is inoperative to the extent that such construction is unreasonable.  (warranty wins out)

b. Subject to subsection (c), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous and to exclude or modify any implied

warranty of fitness the exclusion must be in writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description on

the face thereof.”

c. Notwithstanding section (b)

i. Unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is,” “with all faults,” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty: and

ii. When the buyer before entering into the K has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty w/ regard to defects which an examination ought in the circumstanced to have revealed to him; and

iii. An implied warranty can also be excluded or modified by course of dealings or course of performance or usage of trade.

d. Remedies for breach of warranty can be limited in accordance w/ the provision of this Article on liquidation or limitations of damages and on contractual modification or





.
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VII. CHANGED CIRCUMSTANCES

A. Impossibility.- Allocation of risk, Fault, W/in control

1. Paradine v. Jane – K will be excused when

a. It is impossible to perform.

b. The impossibility was unforeseen or unforeseeable.

c. The impossibility is not the fault of the D.

d. There is no alternative in terms of a legal remedy available to P against those who disturbed the K.

e. D’s duty of performance is implied in law (less likely to be granted if D voluntarily undertook the duty, i.e. took the risk, b/c could have protected himself by a Force majeure clause).

2. Taylor v. Caldwell – ct. implied a force majeure condition.

a. Ct. implied a condition: If the thing that is subject to the K (and both parties assumed its existence) is destroyed, then the K is excused.

i. Implied where the condition is central to the K,

AND

ii. People in general would have included it when confronted w/ the question (or made aware of the possibility).

iii. D was not at fault.

b. Ct. won’t imply a condition where the party takes on a positive/voluntary duty – K will not be excused even if it is impossible to perform.

c. Ks for construction – contractor bears the risk until completion.

d. Ks for repair – owner bears the risk at all times.

e.	Risk not allocated expressly

		i.	SO outside contemplation of the parties

	f.	Default rule- when no one is at fault

		Implied in fact- implied in agreement by action of parties

		Implied in law- imposed as a matter of law



	

3. Rest. §261 Discharge by Supervening Impracticability (p.1213): Where, after a K is made, a party’s performance is made impracticable w/out his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his duty to render that performance id discharged, unless the language or the circumstances indicate to the contrary.

4. Rest. §263 Destruction, Deterioration or Failure to Come into Existence of Thing Necessary for Performance (p.1213): If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction, or such

deterioration as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the K was made.

5. UCC §2-613 Casualty to Identified Goods (p.1213): Where the K requires for its performance goods identified when  the K is made, and the goods suffer casualty w/out the fault of  either party before the risk of loss passes to the buyer, or in a proper case under a “no arrival, no sale” term then

a. If the loss is total the K is avoided; and,

b. If the loss is partial or the goods have so deteriorated as no longer to conform to the K the buyer may nevertheless demand inspection and at his option either treat K as  avoided or accept the goods with due allowance from the K

price for the deterioration or the deficiency in quantity but w/out further right against the seller.

	

B.	Impracticability- (Basic assumption, no fault) Ordinarily difficulty of performance does not excuse form K.  Unanticipated circumstances make performance so onerous that a court concludes performance should be excused, usually under guise that parties never intended K to apply to these circumstances.

	1.	Distinguish mere breaches form excused performances

		a.	K for personal services ends at death

When parties were aware that the K could not exist 

W/out a certain thing in existence





2.	Nissho-Iwai

a.	Force majeure clause- excuses non-performance caused by certain events

				b.	Expressly specifying conditions necessary

				c.	“reasonably within the control of the party”

may not affirmatively cause	

could have take reasonable steps to avoid

Defense of impossibility requires beyond reasonable control, even if not expressed.

			a.	Unprofitable does not = impossible

If parties have agreed to certain supply of goods, then impossibility of supply unavailable.



		3.	Sunflower

				1.	Forseeability- was the thing that occurred 

					foreseeable

			2.	Fault- not caused by

			3.	Assumption of risk- the language or circumstances 

				may indicate that the promisor not be relieved  of 

				impracticability.



		4.	Krell v. Henry

			1.	Implied condition of King’s procession

			2.	Court said that both parties anticipated viewing of 

				the parade, that purpose was frustrated.

				a.	Both had to know purpose

				b. forseeability	

Assumption of risk

Problem 134

		1.	Dressmaker dies= impossibility

		2.	Girl to wear dress dies-> frustration of purpose

	

	When ability to profit is frustrated this is not enough







C. Frustration of purposes.- Basic assumption, no fault

1. Performance is not impossible, but it becomes unduly burdensome and the original, primary purpose of the K is no longer there, defense focused on buyer.  Performance is excused because unanticipated circumstances make the other party's performance so valueless that a party should not be compelled to accept them.

2. May be used as a sword as well as a shield as long as it is express in the K.

a. P may say that since D’s purpose for the K has disappeared, he is under no duty to perform and the K  should be voided.

b. E.g. K to rent an apt. to view parade – parade cancelled - D wants to throw a huge party instead – if purpose of the K is express P may refuse to rent the apt. to D for the party w/no liability for damages.

3. The intervening event must be substantial - D out of business, unjust burden on D, etc.

a. Mere possibility of a loss on the K will not suffice.

4. Rest. §265 Discharge by Supervening Frustration (p.1233): a. Where, after a K is made, a party’s principal purpose is substantially frustrated w/out his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate to the contrary.





	

X. CONDITIONS

A. Effect of a condition.

1. Distinguish between a condition and a promise.

a. Condition ? fails ? no duty (either does not mature or is discharged) ? performance is excused.

b. Promise ? breached ? damages.

2. Conditions are used to order performance in a K.

3.  If condition fails- no duty owed, if promise hen damages

	Important is ultimate purpose-what did the parties intend?





B. What events are conditions ?

1. Interpretation.

a. Rest. §227 Standards of Preference w/ Regard to Conditions (p.936):

i. In resolving doubts as to whether an event is made a condition of an obligor’s duty, and as to the nature of such an event, an interpretation is preferred that  will reduce the obligee’s risk of forfeiture, unless

the event is w/in his control or the circumstances indicate that he has assumed the risk.

ii. Unless the K is of a type under which only one party generally undertakes duties, when it is doubtful whether

(1) a duty is imposed on an obligee that an event occur, or

(2) the event is made a condition of the obligor’s duty, or

(3) the event is made a condition of the obligor’s duty and a duty is imposed on the obligee that the event occur the first interpretation is preferred if the event is w/in the obligee’s control.

b. When one section of the K has conditional language and another does not, only the one with the conditional  language in it is construed as a condition.

Cts. generally don’t like conditions in ins. Ks, b/c of the perceived unfairness to the insured.

Ambiguous language

construed in favor of promise

construed against drafter



2. To find a condition look:

a. whether there is conditional language.

b. whether the K merely fixes a convenient time for performance.

c.Specific language not necessary, but will be very indicative: if, provided that, when, after, as soon as, subject to, etc.

 Implied conditions

Bright v. Ganas- depend on definition of “faithful”

			d. intent of parties

3. Types of conditions:

a. Condition precedent – resolution of condition predates the arising of the duty.

Fulfilling the condition prevents the duty from maturing.

Omaha- “Shall become effective”

b. Condition subsequent – the duty predates the resolution of the condition.

i. Condition if fulfilled discharges the existing duty.

This is an affirmative defense.

Gray v. Gardens

based on burden of proof

subsequent- prove condition occurred to make void

precedent- prove condition occurred to create duty



C. Avoiding conditions .

1. Waiver and Estoppel.

a. Waiver – intentional relinquishment of a known right.

i. Voluntary.

ii. Election to dispense w/ something. of value or to forego some advantage, which the party waiving it might at its option, have demanded or insisted upon it.

iii. Waived condition may be reinstated if clearly stated to the other party (either by waiving the waiver, or restating the condition).

b. Equitable Estoppel – a party may be precluded by his acts and conduct from asserting a right to the detriment of another party, who entitled to rely on such conduct, has acted on it.

Representations by words/actions inconsistent with the condition, which estop the actor from claiming the condition.

As equitable doctrine, requires “clean hands”

c. Rest. §84 Promise to Perform a Duty in Spite of Non- Occurrence of a Condition (p.943):

i. Except as stated in Subsection (ii), a promise to perform all or part of 	a conditional duty under an antecedent K in spite of the non-occurrence 	of the condition is binding, whether the promise is made before or after 	the time for the condition to occur, unless

(1) Occurrence of the condition was a material part of the 	agreed exchange for the performance of the duty and the 	promise was under no duty that it occur; or

(2) Uncertainty of the occurrence of the condition was an 	element of the risk assumed by the promisor.

ii. If such promise is made before the tie for the occurrence of the 	condition has expired and the condition is w/in the control of the 	promisee or a beneficiary, the promisor can make his duty again

subject to the condition by notifying the promisee or beneficiary of his 	intention to do so if

(1) The notification is received while there is still a reasonable 	time to cause the condition to occur under the antecedent 	terms or an extension given by the promisor; and

(2) Reinstatement of the requirement of the condition is not 	unjust b/c of a material change of position by the promisee or

beneficiary; and the promise is not binding apart from the rule 	stated in Subsection (i).

Comment: Waiver is often inexactly defined as “the voluntary relinquishment of a known right.” When the

waiver is reinforced by reliance enforcement is often said to rest on “estoppel.”

d. UCC §2-208 Course of Performance or Practical Construction (p.944):

i. …

ii. …

iii. Subject to the provisions of the next section on modification and 	waiver, such course of performance shall be relevant to show a waiver 	or modification of any term inconsistent w/ such course of performance.

e. UCC §2-209 Modification, Rescission, and Waiver (p.944):

i. An agreement modifying a K w/ this Article needs no consideration to 	be binding.

ii. A signed agreement which excludes modification or rescission except 	by a signed writing cannot be otherwise modified or rescinded, but 	except as b/w merchants such a relinquishment on a form supplied

by the merchant must be separately signed by the other party.

iii. The requirements of the statute of frauds section of this Article (§2-	201) must be satisfied if the K as modified is w/in its provisions.

iv. Although an attempt at modification or rescission does not satisfy the 	requirement of subsection (ii) or

(iii) it can operate as a waiver.

v. A party who has made a waiver affecting an executor portion of the 	K may retract the waiver by reasonable notification received by the 	other party that strict performance will be required of any term waived, 	unless the retraction would be unjust in view of a material change of 	position in reliance of the waiver.

2. Excuse to prevent forfeiture.

a. Allows the excuse of the operation of a condition when (J.N.A. Realty):

i. Forfeiture is disproportionate to failure of the

condition.

ii. Reason for failure of the condition?

(1) Innocent mistake (e.g. misaddress an

envelope) – no forfeiture

(2) Negligent mistake – no forfeiture (opinion of the above ct., but some may say that there may be forfeiture).

(3) Intentional (in bad faith – using as insurance) – forfeiture.

iii. Prejudice to the other party.

b. Rest. §229 Excuse of a Condition to Avoid Forfeiture (p.951):

i. To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.





	D.	Conditions of Satisfaction, express (Hutton)

Objective standard( reasonable person

a. Usually commercial value or quality, operative fitness, a mechanical ability

Subjective( this person is satisfied

fancy, taste, or judgment (good faith)

How to tell which standard is required:

Language

Impracticability

when you cannot prove what a reasonable person would want

aesthetics

Good faith effort required to make this a non-illusory promise.  No option to get out of K when on changes his mind.  Must make effort.

Solved by settling limits for acceptance.

Constructive Conditions of exchange

Is my performance dependent on his action or must I perform and depend of breach of K action?

Look to bargain

Kingston- bargained for security which was a condition to D’s duty to sell shop.

Shaw v. Mobil- bargained for risk was not based on risk that gas would not be delivered.  Mobil excused form breach b/c of government action, but Shaw not required to pay the minimum.

Restatement 234- Order of performance-  Where all or part of the performances to be exchanged under an exchange of promises can be recorded simultaneously, they are to be due simultaneously, unless the language or the circumstances indicate to the contrary.

2) when the performance of only one party under such an exchange requires a period of time, his performance is due at an earlier time then the other party, unless the language and circumstances indicate the contrary.

UCC 2-507 (see below)

UCC 2-511(1)- Unless otherwise agreed tender of payment is a conditions to seller’s duty to tender and complete delivery.

UCC 2-307-  Unless otherwise agreed all goods called for by a K for sale must be tendered in a single delivery and payment is due only on such terms, but when the circumstances [where reasonable] give either party the right to make or demand delivery in lots the price can be apportioned may be demanded for each lot.

[severable K?]

Substantial performance; the effect of material breach on performance

Jacob v.  Young

a.  Where the significance of the default is grievously out of proportion to the oppression of the forfeiture damages is difference in value, not replacement

	1) Condition incidental to K

	2) Not purposeful (?)

	3)  Intention and purpose not made clear.

b. Constructive condition only requires substantial performance 

c.   Express condition requires perfect performance.





















XII. CONSTRUCTIVE CONDITIONS AND MATERIAL BREACH

	A. Constructive conditions.

		1. Finding a constructive condition depends on a backward looking inquiry into the 			presumed intentions of the parties at the time of formation (similar to duty of good faith 			performance).

			a. Look at the intent of the parties and what makes sense in the transaction.

		2. Simultaneous conditions – the party that wants to sue must show that he already 			performed or was ready to perform.

		3. Types:

			a. Independent – where either party may recover damages from the other for 				injury he may have received by a breach of the covenants in his favor.

			b. Dependent – the performance of one depends on the prior performance of 				another, and, therefore till this prior condition is performed, the other party is not 			liable to an action on his covenant.

			c. Mutual – to be performed at the same time and if one party was ready and 				offered to perform his part, and the other neglected or refused to perform his, he 				who was ready and offered, has fulfilled his engagement and may maintain an

			action for default of the other, though it is not certain he was obliged to do the 				first act.

		4. Rest. §234 (handout from class):

			a. Where all or part of the performances to be exchanged under an exchange of 				promises can be rendered simultaneously, they are to that extent due 					simultaneously, unless the language or the circumstances indicated to the 				contrary.

			b. Except to the extent stated in Subsection (a), where the performance of only 				one party under such an exchange requires a period of time, his performance is 				due at an earlier time than that of the other party unless the language or the 				circumstances indicate to the contrary.

		5. Jacobs & Youngs v. Kent.

			a. Any work furnished by the contractor, the material or workmanship of which is 			defective or which is not fully in accordance with the drawings and specifications, 			in every respect, will be rejected and is to be immediately torn down, and replace 				in accordance with the specifications whenever discovered.

			b. BUT, The courts never say that one who makes a K fills the measure of his 				duty by less than full performance. They do say, however, that an omission, both 				trivial and innocent, will sometimes be atoned for by allowance of the resulting

			damage and will not always be the breach of a condition, followed by forfeiture. 				(i.e. substantial performance will suffice.

			c. Some courts distinguish b/w

				i. Express condition – requires perfect performance.

				ii. Implied condition – requires substantial performance.

			d. Damages when substantial performance e suffices for resolution of the 					condition – there is still duty to pay, but cts. consider it a breach of K:

				i. Cost of completion, unless

				ii. Cost of completion is disproportionate to value and the condition 					only incidental to the K, then diminution of value.

			e. Damages when perfect performance required and not rendered - D has no duty 			to pay b/c condition is broken.

		6. UCC §2-507(1) (handout from class):  Tender of delivery is a condition to the buyer’s 			duty to accept the goods and unless otherwise agreed to his duty to pay for them.  Tender 			entitles the seller to acceptance of the goods and to payment according to the K.

		7. UCC §2-507(1) (handout from class):  Unless otherwise agreed, tender of pmt. is a 			condition to the seller’s duty to tender and complete delivery.

	B. Material breach [opposite substantial compliance].

		1. Parties are free to expressly empower the victim of any breach to cancel the K. In the 			absence of an express or constructive condition to the contrary, only if a breach is material 		does it relieve the non-breaching party of its duty of performance under the K.

		2. Depends on a forward- looking inquiry into the likelihood of performance occurring in 			the future (similar to anticipatory repudiation).

		3. To determine material breach consider:

			a. The extent to which the injured party will obtain the substantial benefit which 				he could have reasonable anticipated.

			b. The extent to which the injured party may be adequately compensated in 				damages for lack of complete performance.

			c. The extent to which the party failing to perform has already partly performed 				or made preparations for performance.

			d. The greater or less hardship on the party failing to perform in terminating the 				K.

			e. The willful negligent or innocent behavior of the party failing to perform.

			f. The greater or less uncertainty that the party failing to perform will perform the 			remainder of the K, taking into account all the circumstances including any 				reasonable assurances.

			g. Likelihood of cure

			h. breaching party’s good faith

	C. The perfect tender rule - UCC.

		1. UCC §2-106 Definitions (p.1006):  (4) Cancellation occurs when either party puts an 			end to the K for breach by the other and its effect is the same as that of termination except 		that the canceling party also retains any remedy for breach of the whole K or any 				unperformed balance.

		2. UCC §2-508 Cure by Seller of Improper Tender or Deliver; Replacement (p.1006):

			a. Where any tender or delivery by the seller is rejected because non-conforming 				and the time for performance has not yet expired, the seller may seasonably notify 			the buyer of his intention to cure and may then within the contract time make a 				conforming delivery.

			b. Where the buyer rejects a non-conforming tender which the seller had 				reasonable grounds to believe would be acceptable with or without money 				allowance the seller may if he seasonably notifies the buyer have a further

			reasonable time to substitute a conforming tender.

		3. UCC §2-601 Buyer’s Rights on Improper Delivery (p.1007):  Subject to the 				provisions of this Article on breach in installment contracts (Section 2-612) and unless 			otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 			and 2-719), if the goods or the tender of delivery fail in any respect to conform to the 			contract, the buyer may

			a. reject the whole; or

			b. accept the whole; or

			c. accept any commercial unit or units and reject the rest.

		Good faith generally required- D. ahs burden to prove otherwise.

		4. UCC §2-602 Manner and Effect of Rightful Rejection (p.1007):

			a. Rejection of goods must be within a reasonable time after their delivery or 				tender. It is ineffective unless the buyer seasonably notifies the seller.

			b. Subject to the provisions of the two following sections on rejected goods 				(Sections 2-603 and 2-604),

				i. after rejection any exercise of ownership by the buyer with respect to 					any commercial unit is wrongful as against the seller; and

				ii. if the buyer has before rejection taken physical possession of goods in 				which he does not have a security interest under the provisions of this 					Article (subsection (3) of Section 2-711), he is under a duty after 					rejection to hold them with reasonable care at the seller's disposition for 					a time sufficient to permit the seller to remove them; but

				iii. the buyer has no further obligations with regard to goods rightfully 					rejected.

			c. The seller's rights with respect to goods wrongfully rejected are governed by 				the provisions of this Article on seller's remedies in general (Section 2-703).

			

			Must hold goods for seller.

		5. UCC §2-606 What Constitutes Acceptance of Goods (p.1007):

			a. Acceptance of goods occurs when the buyer

				i. after a reasonable opportunity to inspect the goods signifies to the 					seller that the goods are conforming or that he will take or retain them 					in spite of their non-conformity; or

				ii. ) fails to make an effective rejection (subsection (1) of Section 2-					602), but such acceptance does not occur until the buyer has had a 					reasonable opportunity to inspect them; or

				iii. does any act inconsistent with the seller's ownership; but if such act is 				wrongful as against the seller it is an acceptance only if ratified by him.

			b. Acceptance of a part of any commercial unit is acceptance

			of that entire unit.

		6. UCC §2-607 Effect of Acceptance; Notice of Breach; Burden of Establishing 			Breach After Acceptance; Notice of Claim or Litigation to Person Answerable Over 			(p.1008):

			a. The buyer must pay at the contract rate for any goods accepted.

			b. Acceptance of goods by the buyer precludes rejection of the goods accepted 				and if made with knowledge of a nonconformity cannot be revoked because of it 				unless the acceptance was on the reasonable assumption that the nonconformity

			would be seasonably cured but acceptance does not of itself impair any other 				remedy provided by this Article for non-conformity.

			c. Where a tender has been accepted

				i. the buyer must within a reasonable time after he discovers or should 					have discovered any breach notify the seller of breach or be barred from 					any remedy; and

				ii. if the claim is one for infringement or the like (subsection (3) of 					Section 2-312) and the buyer is sued as a result of such a breach he 					must so notify the seller within a reasonable time after he receives

				notice of the litigation or be barred from any remedy over for liability 					established by the litigation.

			d. The burden is on the buyer to establish any breach with respect to the goods 				accepted.

			e. Where the buyer is sued for breach of a warranty or other obligation for which 				his seller is answerable over

				i. he may give his seller written notice of the litigation. If the notice 					states that the seller may come in and defend and that if the seller does 					not do so he will be bound in any action against him by his buyer by any 					determination of fact common to the two litigations, then unless the 					seller after seasonable receipt of the notice does come in and defend he 					is so bound.

				ii. if the claim is one for infringement or the like (subsection (3) of 					Section 2-312) the original seller may demand in writing that his buyer 					turn over to him control of the litigation including settlement or

				else be barred from any remedy over and if he also agrees to bear all 					expense and to satisfy any adverse judgment, then unless the buyer after 					seasonable receipt of the demand does turn over control the buyer is so 					barred

			f. The provisions of subsections (3), (4) and (5) apply to any obligation of a 				buyer to hold the seller harmless against infringement or the like (subsection (3) 				of Section 2-312).

		7. UCC §2-608 Revocation of Acceptance in Whole or in Part (p.1008):  Harder to do 			than reject.

			a. The buyer may revoke his acceptance of a lot or commercial unit whose non-				conformity substantially impairs its value to him if he has accepted it

				i. on the reasonable assumption that its nonconformity would be cured 					and it has not been seasonably cured; or

				ii. without discovery of such non-conformity if his acceptance was 					reasonably induced either by the difficulty of discovery before 						acceptance or by the seller's assurances.

			b. Revocation of acceptance must occur within a reasonable time after the buyer 				discovers or should have discovered the ground for it and before any substantial 				change in condition of the goods, which is not caused by their own defects. It is 				not effective until the buyer notifies the seller of it.

			c. A buyer who so revokes has the same rights and duties with regard to the 				goods involved as if he had rejected them.

		

		

		8.	Part Performance (severability) - If the performance to be exchanged under an 				exchange of promises can be apportioned into corresponding pairs of 					part performances so that the (?) of each pair are properly regarded as agreed 				equivalents, a party's performance of his part of such a pair has the same effect 				on the other's duty to tender performance of the agreed equivalent as it would 				have if only that pair of performances had been promised.



		9.	Time of the essence

			a.	Generally time not of the essence in a construction or building K, unless 					expressed.

			b.	Not enough to put schedule.  Time will be promise= damages.

				i. excused if caused by other party.









XI. PROSPECTIVE NONPERFORMANCE

	A. Anticipatory repudiation (APPLIES TO ALL Ks, INCLUDING

SALE OF GOODS).

		1.  There is an implied promise form the beginning that neither party will do anything to 			the prejudice of the other inconsistent with that relation.  Hockster

		2. Renunciation- P is relieved from his duty under a K if the D has unequivocally

		shown that he will not perform his part of the deal.

			a. The acts or words by D must be really clear as to the intent not to perform on 				the K ct. refused to interpret various acts showing D’s waffling on the deal, when 			he never cam outright and said he would not go through w/ the K).

			b. Request to modify the K is not indicative of intent to abandon performance in 				the future.

		3. To trigger the doctrine P must show that there has been clear intent on D’s part no to 			perform 	the K:

			a. D has done an act inconsistent w/ performance.

			b. D has made a clear expression that there will be no performance.

		5.  Aim is to hold down damages for breach, mitigation.

	

		6.	Options

		.UCC §2-610 Anticipatory Repudiation (p.963): When either party repudiates the K 			w.r.t. a performance not yet due the loss of which will substantially impair the value of the 		K to the other the aggrieved party may

			a. for a commercially reasonable time await performance by the repudiating 				party; or

			b. resort to any remedy for breach (Section 2-703 or Section 2-711), even 				though he has notified the repudiating party that he would await the latter’s 				performance and has urged retraction; and

			c. in either case suspend his own performance or proceed in accordance w/ the 				provisions of this Article on the seller’s right to identify goods to the K 					notwithstanding breach or to salvage unfinished goods (Section 2-704).



	B.	Adequate Assurance

		1.	 UCC §2-609 Right to Adequate Assurance of Performance:

			a. A K for sale imposes an obligation on each party that the other’s expectation 				of receiving due performance will not be impaired. When reasonable grounds for 				insecurity arise with respect to the performance of either party the other may in 				writing demand adequate assurance of due performance and until he receives 				such assurance may if commercially reasonable suspend any performance for

			which he has not already received the agreed return.

			b. Between merchants the reasonableness of grounds for insecurity and the 				adequacy of any assurance offered shall be determined according to commercial 				standards.

			c. Acceptance of any improper delivery or payment does not prejudice the 				aggrieved party’s right to demand adequate assurance of future performance.

			d. After receipt of a justified demand failure to provide w/in a reasonable time not 			exceeding thirty days such assurance of due performance as is adequate under the 			circumstances of the particular case is a repudiation of the K.

		2.  Adequate assurance is assurance + proof, does not have to be in writing for UCC

		3.	Can't wait until time for performance has past to ask for assurance.  The moment 				you have reason, should then ask.

	



		4. Adequate assurances of performance (ONLY APPLIES TO SALE OF

	GOODS).

			a. Reasonable grounds for insecurity.

				i. This is a question of fact.

				ii. Compare w/ anticipatory repudiation - requires a lesser showing than 						(1) definite intent not to perform.

			b. Make a written demand for assurances.

				i. Judicial Exception – may be an oral demand if there is a pattern of 					interaction b/w the parties showing a clear understanding and 						communication between them – both parties are aware of what is going 					on and what is demanded.

				ii. Written demand must be clearly communicated as to apprise the other 				party that what is sought is indeed a demand for assurance of 						performance.

				iii. Distinguish from request for a modification – here only ask for 					assurance of performance of what’s already been agreed to.

					(1) Demand for assurance can’t be used as means of forcing 						modification of the K.

					(2) E.g. you can’t ask for early pmt. (otherwise you’ll suspend 						performance), when the K said pmt. is upon receipt of the 						goods, which you haven’t sent yet.

		5. Rest. §250 (p.996):

			a. Where reasonable grounds arise to believe that the obligor will commit a 				breach by non-performance that would of itself give the obligee a claim for 				damages for total breach, the obligee may demand adequate assurance of due

			performance and may, if reasonable, suspend any performance for which he has 				not already received the agreed exchange until he receives such assurance.

			b. The obligee may treat as repudiation to obligor’s failure to provide w/in a 				reasonable time such assurances of due performance as is adequate in the 				circumstances of the particular case.





	C.	Insolvency-  Might be reasonable ground for insecurity, not generally treated as 				repudiation

		1.	Balance sheet definition

			debts> assets

		2.	Cash Flow

			not taking in enough money 

		3.  Prospective inability to perform is not grounds for repudiation.

	D.	Tender

		1.  Once repudiation, tender not required.

		2.   After repudiation court may order payment up to point of repudiation, not future 			claims









	E.	Retraction

		1.	 UCC §2-611 Retraction of Anticipatory Repudiation (p.963):

			a. Until the repudiating party’s next performance is due he can retract his 				repudiation unless the aggrieved party has since the repudiation cancelled or 				materially changed his position or otherwise indicated that he considers the 				repudiation final.

			b. Retraction may be by any method which clearly indicates to the aggrieved 				party that the repudiating party intends to perform, but must include any 				assurance justifiably demanded under the provisions of this Article (Section 2- 				609).

			c. Retraction reinstates the repudiating party’s rights under the K with due 				excuse and allowance to the aggrieved party for any delay occasioned by the 				repudiation.
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