Criminal Law Outline

Professor Marcossen

I. Justification for Punishment

A.
How is Guilt Established – Proof Beyond a Reasonable Doubt

1.
Background Info:  Any crim. justice system is the apparatus society uses to enforce standards of conduct to protect individuals and community

2.
System serves three purposes beyond punishment

a.
Removes dangerous people from the community

b.
Deters others from criminal behavior

c.
Transforms law-breakers into law-abiding citizens

3.
Every crime can be distinguished from every other crime by the combination of the specific act and the specific mental state of the perpetrator at the time of commission – categories of elements common to all crimes

a. Act or Omission to act = Actus Reus

b. Mental State of Mind/Intent – Mens Rea

c. Resulting HARM makes a difference

Marc:  Think of criminal law as a “freedom-preserving device.”  You give up right to engage in criminal behavior so that no one else can commit crimes against you.  Criminal law serves many goals – Some conflicting.  Individual protection v. Community protection.  Individual Liberty v. Enforcement of law. Cohesion (teaching right and wrong). Safety (deterrence and removal)

Proof beyond a reas. doubt – Individual not convicted unless proof beyond a reas. doubt of each element constituting crime is put forth (p.38)

Marc:  “It is far worse to convict an innocent man than to let a guilty man go free.”  There will always be risk that innocent people will be convicted.  We’re constantly answering the question of “How much protection against convicting innocent should there be?”  Question of Balance

D.
Principle forms of punishment:  Fines, probations, imprisonment, social stigma, barrier to future employment, risk of enhanced punishment in event of future crime – Imprisonment deprives person of security, heterosexual activity, and possessions (all of these attack deepest layer of personality)

E.
Why Punish? (p.101)  MPC 1.02 Purposes of Punishment says that purposes of defining crimes are:  to forbid and prevent conduct threatening substantial harm to individuals and society; to put under police control those person predisposed to commit crimes.  MPC also says that purposes of sentencing criminals are:  to prevent commission of crime; to promote correction and rehabilitation; to safeguard against excessive or arbitrary punishment

F.
Four Reasons why society punishes:

1.
Retribution/Punishment (p.102) – social expression of moral outrage.  Punishment is society’s way of expressing denunciation of wrongdoing.  Punishment is justified by moral culpability of those who receive it.  Retributivist punishes only b/c the offender deserves it

2.
Deterrence (p.115) – Reflects that punishment deters potential offenders in the general community

a.
General Deterrence – Threat of punishment deters potential offenders in the general community

b.
Specific Deterrence – Infliction of punishment on specific offenders leaves them less likely to engage in the crime

Studies show that it is not the severity of the punishment that deters, but rather the certainty of punishment

3.
Reform (p.119) – Reflects belief that offenders should be rehabilitated or, at least prevented from engaging in the same criminal behavior (prevention of recidivism)

4.
Incapacitation (p.126) – Incarcerating offenders for sole purpose of preventing crimes

a.
Collective Incapacitation – occurs when all persons convicted of a designated offense receive the same sentence

b.
Selective Incapacitation – Occurs when courts exercise discretion in sentencing based on prediction of individual D’s likelihood of future serious crime

c.
Research shows that incapacitation does not achieve large reductions in crime

Case Studies – For Justification For Punishment

Dudley and Stephens (England p.131) – There is no absolute necessity to preserve one’s own life

Important:  We are often compelled to set up standards we cannot reach ourselves and lay down rules we could not ourselves satisfy

Dudley and Stephens did not know that killing Parker would save their lives – did not know whether the act was necessary

What do we make criminal?

The NORM?

Morals?

Sometimes the norm is criminal, this is strange b/c we usually punish outside the norm

Morals come into play even though it is normal to violate the morals

We have sympathy for the temptation apart from the criminal act

Need to make clear that D’s need to consider the law before acting – Allowing D’s to get away with this = unable to maintain the rule that we cannot take another’s life to save our own

Marc:  “Cannibalism Case” – Ct. says that to allow an absolute privilege would be wrong b/c:  it is morally wrong; it is a standardless privilege – those who use it determine when it should be used; difficulty in measuring value of human life

Marc:  This case is important b/c it illustrates and impt. Theme in crim. law:  we sometimes hold ourselves to impossible standards b/c to do otherwise would be counter to the way civilized people should behave

Purposes served by sentence = general deterrence and retribution, incapacitation, send a message, planning/premeditation

G.
Cases

1.
Patterson (New York) (p. 41)

a.
State must not prove beyond a reas. doubt every fact affecting the degree of guilt or the severity of punishment – only elements of crime beyond reas. doubt.

Marc:  Here, NY law provided defense of extreme emotional distress.  It also defined manslaughter by including the element of extreme emotional distress

b.
Two Views put forth in Patterson
i.
Dissent:  If X (extreme emotional distress) is relevant to punishment, then it must be proved beyond reas. doubt by the state

Why?

B/c of presumption of innocence

Gov’t has all the power to prove (resources)

ii.
Majority:

If X (extreme emotional distress) is not an element of the crime, the Gov’t can shift the burden to the D

Why?

If it is a gratuitous defense, the Gov’t doesn’t need to prove it to convict – They are being generous to the D

Gratuitous defense – Gov’t could eliminate altogether

Example is extreme emotional distress:  not against due process to shift burden b/c is like heat of passion defense

Affirmative defense must be proven by a preponderance of the evidence

DANGEROUS:  b/c then legislature could be able to pass laws making the intent and the act not elements of the crime, thus making the D prove his innocence (guilty until proven innocent)

iii. 
Exception – Gov’t cannot shift BOP IF constitutionally required to prove

(1)
How to determine if Const. required

Historical analysis

Element at the time of framing due process?

If affirmative defense as the time of framing due process clause?

(2)
Gov’t must always prove causation

(3)
Gov’t must always prove intent

c.
By proving that the D was extremely emotionally distressed, and could not have murdered, D will have proven that he committed manslaughter – b/c this is the lesser crime that proving EED will create
2.
Bergman (New York p.136) – D was a rabbi know world wide for his philanthropic endeavors – also had a penchant for Medicaid fraud.  D was convicted and given 4 mo.  Case discusses appropriateness of this sentence in light of general deterrence, retribution, rehabilitation and severity of the crime

a.
Rehabilitation – Here we punish b/c this D needs rehabilitation for his moral arrogance (he thinks the law is wrong so he is right by breaking it)

Cannot allow a public person to use the fact that he has suffered enough by have his name in the paper as a criminal

b.
Prison is for the rich (privileged) as well as the poor

Marc:  This case illustrates the point that punishment is often used to “make an example” of someone – General Deterrence to those in a privileged position

3.
Chaney (Alaska p.140) – D was a member of military who was convicted of forcible rape and robbery – Trial court gave light sentence, which Alaska S.C. could not overturn due to crappy state law – Opinion discusses the goals of the criminal justice system and how they are not met in this case:  Reformation, Protecting the public, Rehabilitation, General and Specific Deterrence, Isolation of offenders, Retribution, Reaffirmation of Social norms

a.
We look at the whole of the circumstances to see how much to punish (less:  heat of passion)

i.
Rape not seen as a serious crime in the 1970’s – feeling that women brought in on themselves

4.
Jackson (7th Cir. P.142) – D immediately robbed a bank upon his release after serving time for 3 previous bank robberies.  Case discusses goals of general deterrence and retribution (repeat offenders) – Specific deterrence is not working

Marc:  Case involves deterring recidivists (worst class of criminals).  It also illustrates tension between deterrence and severity of punishment (will throwing D in prison for life really deter him from future offenses?)  App. Judges who heard this case differ on this = Robbery is a young man’s crime (is life imprisonment necessary?)

II.
Elements of Just Punishment

A.
Background:  Law reflects three principles that serve to limit distribution of punishment

1. Culpability – What is w/fault and w/o fault; was is legal v. illegal

2. Legality – Fair warning of what type of conduct is criminal

3. Proportionality – Differentiate between serious and minor offenses

 
B.
Criminal statutes require Actus Reas + Mens Rea
1.
Actus Reas

a. Act: All conduct, circumstances, and results required by the 

Definition.




b.
Omission: obligation to act, legal obligation

(1) Where the definition of the crime explicitly punishes an omission

(2) Where the definition specifies a result that must occur, where it does not describe specific affirmative conduct that must cause the result, where there is a legal duty to act, and where the person is physically possible to perform the act.  Failure to do so caused the harm or injury

C.
The Criminal Act – Actus Reus – Voluntary act or omission from action that punishable by law

1. Significance of concept:  The D must have committed a voluntary act, or “actus reus”. – Look for an actus reus problem anytime you have one of the following situations:  

a. 1- D has not committed physical acts, but has guilty thoughts, words, states of possession or status, 

b. 2- Does an involuntary act, 

c. 3- D has an omission or failure to act

2.
Thoughts, words, possession and status – Mere thoughts are never punishable as criminal (D writes in his diary “I intend to kill X” – This statement is not enough to constitute any crime, even attempted murder)

3.
Act must be voluntary:  An act cannot satisfy the actus reus requirement unless it is voluntary

a.
Reflex or Convulsion – An act consisting of a reflex or convulsion does not give rise to criminal liability

D while walking down the street is stricken by an epileptic seizure.  His arms stretch back and he strikes X in the face = The striking of X is not a voluntary act, so D cannot be held culpable

But, if D had known beforehand that he was subject to such seizures, and unreasonably put himself in a position to harm others (by driving a car) = this initial act might subject him to culpability

b.
Unconsciousness – Act performed during a state of unconsciousness does not meet the actus reus requirement – ONLY in rare situations

If D can show that at the time of the crime he was on automatic pilot and was completely unconscious of what he was doing, his act will be involuntary

But the mere fact that D has amnesia concerning the period of the crime will NOT be a defense

c.
Hypnosis – Courts are split about whether acts performed under hypnosis are sufficiently involuntary that they do not give rise to culpability – The MPC treats conduct under hypnosis as being involuntary

d.
Self-Induced State – In ALL cases involving involuntary acts, D’s earlier voluntary act may deprive D of the involuntary defense

D, as member of a cult run by L, lets himself be hypnotized knowing that L often gives his members orders under hypnosis to commit crimes

D can probably be held culpable for any crimes committed while under hypnosis, b/c he knowingly put himself in a position where this might result

4.
Omissions – The actus reus requirement means that in MOST situations, there is no culpability for an omission to act (as distinguished from an affirmative act (Example:  D sees V, a stranger, drowning in front of him.  D could easily save V.  D will normally not be held culpable for failing to attempt to rescue V, b/c there is no general liability for omissions as distinguished from affirmative acts

a.
Existence of a legal duty – There are some “special situations” where courts deem D to have a special legal duty to act.  Where this occurs, D’s omission may be punished under a statute that speaks in terms pf positive acts

i.
Where statute imposes a duty to care for another

b.
Special Relationship – Where D and V have a special relationship – most notably a close blood relationship – D will be criminally liable fro a failure to act

i.
Parent and child – Close relationship is construed to impose on parent an affirmative duty to furnish necessities and prevent death

(1) Permitting child abuse – Some courts have applied this theory to hold one parent liable for child abuse for failing to intervene to stop affirmative abuse by the other parent

(2) In Ky., duty to report abuse, neglect, etc

c.
Contract – a legal duty may arise out of a k

i.
Lifeguard hired by duty to guard a beach – Intentionally fails to save a victim, even though could easily do so = culpable despite the fact that his conduct was an omission rather than an act b/c his k with the city imposed a duty to take affirmative action

d.
B caused the danger – If danger was caused by the D, even innocently, D generally has an affirmative duty to save the V

D digs a whole in the sidewalk in front of his house, acting legally under a building permit.  D sees V about to step in the whole but says nothing, V falls in and dies = D can be held culpable for manslaughter b/c he created the condition – even though he did so innocently and thus has an affirmative duty to protect those he knew to be in danger

e.
Undertaking – D may come under a duty to render assistance if he undertakes to give assistance – This is especially true where D leaves V worse off than he was before, or effectively dissuades other rescuers who believe D is taking care of the problem

V is drowning while D and 3 others are on shore – D says “I’ll save V” – The others agree and leave thinking D will save V = D criminally liable if he does not make reasonable efforts to save V

f.
Secluded Individual – Kathy Bates Rule

5.
Voluntary Acts v. Involuntary Acts

a.
Must be culpable conduct – something blameworthy or wrong

b.
Law considers involuntary acts not really as acts at all – no punishment required and actor isn’t responsible

.

Marc:  Law holds people responsible for their choices.  It is unjust to hold someone responsible for act she did not commit

D. 
Cases

1.
Martin– D was arrested at his home and brought to public highway and convicted for drunkenness in a public place

a.  Unfair to punish someone who did not act voluntary – in a way that was punishable

b. Overlap of actus reas and mens rea

-Did person actually do the thing that is punishable?

-Voluntary act required b/c we want people to be responsible for acts they committed

2.
Newton – Black Panther – unconsciousness is a complete defense in Calif. law to voluntary manslaughter/homicide

a.
Cannot deter the unconscious, so why imprison

b.
Only purpose in punishing is incapacitation

Marc:  The “Black Panther Case” – External act w/o crim. intent is not punishable.  The presence of crim. intent, even when combined w/voluntary act, is not necessarily enough to convict.  There are circumstances where external act and crim. intent result in no punishment

Man has sex with a woman over the age of consent, though he believes that she is underage

Thought must be married to the act to label it criminal

MPC (no liability in absence of voluntary act) explains that society does not punish for thoughts alone

Sleepwalking generally considered unconscious act (but what if actor is aware of their proclivity to sleep walk?)

Cannot punish thoughts (criminal intent but no unlawful act – cannot punish)

3.
Pope  – Legal duty to act. Omission after secluding the injured party away from any opportunity to get help.  

a.
legal obligation only comes when person has authority to act

Legal duty if you are:

i. A parent

ii.
Adoptive parent

iii.
In locos paretic

iv. Responsible for supervision of minor child

b.
May be legal duty to supply food/necessities to child

c.
A person is guilty if (MPC?) 

i. is the only person

ii. can come to the aid of another without unreasonably endangering herself

iii. assumes responsibility and leaves the person in worse shape than before

d.
Duty to act – hard to draw line to limit liability

e.
Misprision – Failure to report a crime – Elements are:  awareness of crime, little risk or cost to self, viable options (call police, etc.)

f.
An omission or failure to act where there is a legal duty may be culpable

Marc:  Weird case involving statutory interpretation.  D stood by and watched as a woman beat her own child to death.  D also failed to report this crime.  Ct. said D not w/in class of people punishable by statute . . . Acts have consequences.  Hence, it makes sense to punish for omissions that sometimes also have consequences (See Above)

4.
Jones  – Sources of legal duty

a. Statute

b. Relationship between the parties

c. Contractual Duty

d. Voluntarily assumes the care of another which isolates from others – Kathy Bates

i.
Takes the chance away from another to help

KY Law on Legal Duty:

5.
Lane v. Commonwealth (956 SW 2d 874; 1997) – Lane prosecuted for complicity to assault in 1st degree when boyfriend injured her child

a. Majority opinion = Statutes impose a duty in combo

b. Concurrence = Duty from special relationship

c. Dissent = Only duty to report, not prevent

d. Conclusion:  KY imposes a duty to report and maybe prevent

e.
 Basis-KRS 620.010 – Children have a right to be free from injury

KRS 620.020 – Affirmative duty to report child abuse (teachers, counselors, healthcare workers, parents)

6.
Barber (Calif. p. 197) – Act v Omission (Euthanasia)

a.
Phys. has not legal duty to continue treatments once efforts are futile

i. We want to let these omissions go unpunished so we call pulling the plug an omission and find no duty

ii.
  Omissions are not culpable absent a legal duty

b.
Murder is unlawful killing of human w/malice aforethought; an affirmative act is required

i. Isn’t pulling plug an act?

ii. S.C. has ruled that if no point expressed with to continue care = No living will, states can pass legislation requiring care

iii. Not clear if states can pass law forcing continued care in face of patients wishes

Marc:  Here, D’s were indict for murder after they disconnected a comatose patient’s feeding tube.  Ct. said that withdraw of feeding tube is an omission (strained logic).  Person other than healthcare official who yanks out IV tube (interferes with treatment) is an interloper.  Interloper ACTS while Doctor OMITS – Right outcome achieved by strained reasoning Mens Rea (Culpable Mental State):  Refers only to the mental state required by the definition of the offense to accompany the act that produces or threatens the harm.

III.
Criminal State of Mind (Mens Rea) – Refers only to the mental state required by the definition of the offense to accompany the act that produces or threatens the harm

A.
Complex requirement which varies from crime to crime, mental state required for proof of crime (i.e., intent) 

1.
Can be different mens rea for different elements of a crime

2.
Conduct and mens rea must occur in time, but result can occur later

(1)
Transferred intent- intended to kill A, but killed B.

3.
Need for determining degrees of culpability- for some crimes, where there is no mens rea, there is no crime

4.  Need to determine whether right mens rea has been applied, or which one should be applied.

B.
Mens Rea:  The term mens rea symbolizes the requirement that there be a culpable state of mind

1.
 Not necessarily state of mind – most crimes require a true mens rea – state of mind that is truly guilty

But, other crimes are defined to require merely negligence or recklessness – which is not really a state of mind at all

2.
Term mens rea is used for both state of mind that is truly guilty and negligence/recklessness

3. Intent must directly relate to the crime charged

4. Intent usually affect the level of punishment

5.
There are a few crimes that require no mens rea = strict liability crimes – 5 categories of mens rea

INTENT

a.
Purpose- desiring an outcome

b. Knowledge- knowing the outcome but doing it anyway.

i.
Malicious in statutory crime means:

Intend to do harm or know of consequences yet recklessly continue to do act anyway

MISTAKE

c.
Recklessness- knowing substantial and unjustifiable risk.  Gross deviation form standard of conduct. 

d.
Negligence- weren’t aware but should have been.  Failure to perceive risk must also constitute a gross deviation form the standard of care that a reasonable person would allow.

i. Ordinary civil Negligence – Absence of reas. Care

ii.
Criminal Negligence – Greater requirement of gross negligence or something that is reckless

e. Strict liability=punished less harshly, no criminal culpability

i.
Criminal Law FROWNS on Strict Liability

f.
In Ky. Wanton=reckless, reckless=negligent, intent=purpose, knowingly=knowledge.

C.
Silence as to mens rea- Where a crim. statute is silent about whether mens rea is required, mens rea is presumed to be an essential element unless legislature clearly intended to omit this element

D.
Cases

1.
Regina v. Cunningham  – Stole the gas meter for cash inside of it, and it leaked gas into house, causing Wade to be injured.  

a.
Cunningham- cannot substitute intent to do one crime for intent to do another, intent to steal is one, intent to endanger is another

b.
Assault with intent to kill has 2 different elements and must prove two mens reas.

2.
Jewell Knowledge – Driving a car with marijuana

a. deliberate avoidance=knowledge under statute, equally culpable

i.
Ostrick statutes – deliberate ignorance and positive knowledge are equally culpable – Deliberate ignorance satisfies knowledge requirement of MPC 2.02

b. levels of knowledge- avoiding knowledge is enough to be legally culpable when you take active steps to avoid knowing.

i.
Defining knowledge this broadly makes it easier to effectively enforce drug laws.  Prevents deliberate ignorance as a defense

c.
Dissent says jury should have been instructed to require awareness of a high probability of truth (MPC)


3.
Holloway v. United States  – Carjacking with the intent to caused death requires the United States to prove an intent to kill or ham if necessary to effect a carjacking.  

a.
General v Specific Intent – Courts traditionally classify the mens rea requirements of various crimes into 3 groups

i.
General Intent – D desired to commit the act which served as actus reus

(1)
Battery – So long as D intends to touch in an offensive way, he has the general intent that is all that is needed for battery = Phys. injury to or offensive touching of another

ii.
Specific Intent – D, in addition to desiring to bring about the actus reus, must have desired to do something further

(1)
Burglary – Must be shown that D not only intended to break and enter into the dwelling of another, But that he also intended to commit a felony once inside the dwelling


(2)
Crimes requiring recklessness or negligence

iii.
Significance:  The general/specific intent distinction matters in two situations

(1)
Intoxication – D is intoxicated – Rarely negates a crime of general intent, but may sometimes negate the specific intent for a particular crime

D breaks and enters, but is too drunk to commit larceny or any other felony = probably not guilty of burglary

(2)
Mistake – a mistake of fact is more likely to be enough to negate the required specific intent, but generally not general intent

-D breaks and enters, in an attempt to carry away something he mistakenly thinks belongs to him = probably acquitted of burglary, but guilty of B and E

-
MPC 2.04 – Ignorance or mistake is a defense (if reasonable) when it negates the existence of a state of mind (purposeful, knowledge, etc.) that is essential to the commission of an offense, or when it establishes a state of minds that constitutes defense under a rule of law

iv.
Third group-Crimes merely requiring recklessness or negligence

v.
Abandonment of distinction – Many modern codes and the MPC have abandoned the general/specific distinction, and instead set forth the precise mental state required for each element

GENERAL REQUIREMENTS OF CULPABILITY

	MPC 2.02
	KRS 501.020

	Purposeful
	Intentional

	Knowledge
	Knowledge

	Recklessness
	Wanton

	Negligence
	Recklessness


Note:  On the EXAM, be clear about which set of mental states you are using.  Each state must meet each element of the crime.  In MPC, there is a difference between purposeful and knowledge.  For example, man who wills that particular act or result take place (purposeful mental state) and another who is merely willing that it should take place (knowledge mental state).  Recklessness is awareness of substantial risk of harm w/probability of less than substantial certainty.  Risk must be unjustifiable.  Negligence does not involve awareness but occurs when person inadvertently creates a substantial risk which he should be aware of.

Purposefulness – can be prove by inference (infer from act itself)

he knew or avoided knowledge

4.
Prince– Take girl w/o father’s consent who is under 16, but believed she was 18
a.
If some acts are wrong in themselves despite a lack of intent or the fact that the actual act was not illegal; if a person does an immoral act, may be criminally liable

b.
Mens Rea is not necessary for acts deemed I



inherently wrong

c.
Age is no defense, but consent of father would be a defense = protect property interest father had in girl

Marc:  Majority says conduct is immoral and that is enough.  Avoidance of social harm is paramount goal, so knowledge NOT relevant.  State of mind doesn’t matter b/c harm is so great that it is better to criminalize act regardless of mens rea (discussion p. 228).  One view is that Prince is guilty b/c he did not follow the community ethics.  Another view says Prince was in a difficult position b/c there are many community ethics. (Morality is not an absolute concept, but even if it were absolute, it should not be the basis of culpability)

5.
Olsen – Boyfriend mistakenly thought girlfriend was 14

a.
A mistake of fact relating only to the gravity of an offense will not shield a deliberate offender from the full consequences of the wrong actually committed

Marc:  Case rejects defense of mistake (based on good faith) for engaging in lewd behavior with a child under 14 – 14 is a tender age and we want to protect our children.  Hence, this is a strict liab. crime

b.
MPC 213.6 (S/L imposed where victim is of a given age) – Child’s age below 10 = reas. mistake not a defense; other than 10 = reas. mistake IS a defense.  In most jurisdictions, mistake as to age, even if reasonable, is NOT a defense to statutory rape

c.
Three Scenarios


1.
Conduct is neither immoral nor illegal = no culpability (must prove intent)

2.
Conduct is immoral, but not illegal = Prince – Strict Liab.  –WHAT?

3.
Conduct is illegal and immoral (knowingly have sex with a minor) = Strict Liability

i.
If silent, then intent is presumed.

6.
Marrero – Federal corrections officer thought he could carry a gun.  - ignorance of the law v. reasonable affirmative mistaken belief

a.
Mistake of Law

`



i.
Common law rule is that ignorance of the law is not a 

defense

(1) Give the incentive to learn as little about the law as possible

ii.
Good faith mistaken belief to the meaning of a criminal statute is no defense

(1)
Affirmative belief – I thought it was legal

(2)
Negative belief – I did not know it was illegal

iii.
Exception to common law rule – Good faith belief that conduct does not legally constitute an offense is a defense when D acts in reasonable reliance upon an official statement of law, (judicial opinion, statute, etc.)afterward determined to be invalid or erroneous

b.
Court said D. would have to prove that the conduct was actually permitted, and that the law had changed.

i.
Marrero would have been alright is there had been another law that entitled him to carry a gun.

c.
Mistake of fact is valid defense in specific and general intent crimes, must relate directly to intent required

d.
The mistake of law must be about a material element and intent is not material

e.
MPC- It is an excuse if the mistake pertains to a separate statue other than the one that makes your behavior criminal.

i.
Man thought divorce in Nevada was valid, so he would not have been violating Vermont statute

ii.
Affirmative mistakes – maybe a mistake of law defense whereas ignorance is not a defense – Must be objectively reas.

Marc:  Case quotes MPC 2.04 – Mistake of law defense applicable where there is reasonable reliance on an official statement of law afterward determined to be invalid or erroneous – KRS 501.070 adopts MPC approach

f.
Exception – MPC 2.04 – Mistake of law is a defense if state of mind (intent) is missing as a result

i.
Exception to exception – guilty of another offense anyway = still charged with other offense

7. Cheek (Supreme Court p.265) – Tax evader did not know the tax code  Cheek- said he owed no taxes under tax laws, and tax laws were unconstitutional

a.
Willfulness in a criminal tax case requires the government to prove that the law imposed a duty on the D, that D knew of this duty, and voluntarily and intentionally violated this duty

b.
Honest mistake about individual requirement of paying taxes, if really honest, is a defense

Jury can still decided reasonableness of belief.  More unreasonable = more unlikely an honest belief

c. 
Believing paying taxes is unconstitutional is not a defense b/c if knew of duty, then acted willfully

8.
Morrissette (Supreme Court p. 237) – Junk dealer took military junk

a. Where the courts have no guidance by the congressional Act itself, the mere omission of intent (by statute) will NOT be construed as eliminating that element from the crime 

Marc:  Traditional approach was that intent still required element even if statute omitted this element

b. This case distinguishable form Public Welfare cases – Potentially harmful or injurious = dangerousness of conduct

i.
Strict Liability Crimes (Where liability is imposed w/o any demonstrated culpability, not even negligence) – Better to punish to achieve a social goal than to protect an innocent man from punishment

ii.
Public welfare statutes that require strict liab. crime; intent not required

Public welfare v. Common law crime

PW= strict liability-silence as to intent

(1)
No parallel in common law

(2)`
Light punishment

(3)
Light stigma

(4)
Inherent danger in activity so risk is best put on manufacturer

iii.
Common law crimes, codified: Legislature intended to impose liability it had to do it explicitly

If silent, then intent is presumed

9. Staples –  crime possession of firearm, unregistered and could fire more than one round.

a. In the absence of congressional intent (express or implied), statutes omitting mens rea will be construed as including mens rea as an essential.  appears to meet all elements, statute is silent as to intent.

b.
Court said mens rea required

i.
element = Asked court to require instruction that he knew of automatic capability. Must have known was automatic

ii.
Rule depends on whether a traditional common law offense (require intent) or a public welfare offense (no mens rea requirement)

iii.
Long tradition of owning guns w/o registering

iv.
Imposing S/L would mean easing the path to convicting persons whose conduct would not even alert them to the probability of strict regulation

10. 
Guminga– deterrence goal, stop underage drinking, because restaurant owner in best position

a.
Where there are alternative means to achieve the same policy end, vicarious crim. liab. violates due process – can ONLY use vicarious liab. in civil cases NOT criminal

b. Statute – Owner must take specific acts – training, notice, punishment, then liab. b/c failed to act or not take statutory precautions

i.  In best position to act and prevent harm

c.
Due process analysis- public interest v. liability (punishment imposed)

d.
Court persuaded by other means of punishing, strict liability too strict 

Marc:  Majority says that bar owner cannot be held vicariously liable for not knowingly selling alcohol to a minor.  Dissent says that statute should be read in such a way as to give incentive to owner to avoid sale of alcohol to minors – Guminga is minority decision

11. Albertini- protests 

a. A base actions on decisions of court even  if on appeal 

and reversed.  Mistake valid.

12.
Lambert- registration for convicted felon

a. When ignorance or mistake negates mental state

b. Constitutional law requires notice when punished for failure to act

b.
Law treats omissions differently from the acts, but only where law requires duty to act, as in this case

c.
Notice required for registration law.

	Strict Liability
	No Strict Liability

	Prince – Mistake of fact as to age
	Prince (HYPO) – Mistake of fact as to father’s consent

	Olsen – Under 14 = no good faith defense
	Hernandez – Statutory rape: Whether was under 18

	Balint – Drug Offense – Public Welfare Offense
	Morissette – Intent required as to traditional common law offenses

	Dotterwich – Labeling – Public Welfare Offense
	Staples – Not a common law offense




-Act is immoral (abandon wife) and knowledge of an additional fact (pregnant)=illegal – better be sure b/c even without knowledge = illegal

IV.
Significance of the Resulting Harm (As Basis for Punishment)

A.
Causation

1.
The act must cause the injury for there to be culpability

a.
But For test – but for the D’s actions would the injury have occurred

b.
Proximate Cause – the injury must also be a foreseeable consequence

2.
Intent + Act + Result= Guilty

a.
Was it the particular result intended?

b.
Intervening cause- may get out of liability

i.
Dependant- sufficiently foreseeable or sufficiently related to the D’s conduct so as to make it fair to hold D responsible.

ii.
Independent- sufficiently independent of D’s conduct to make it unfair to hold D. responsible.

B. Cases

1. Acosta- stolen car, helicopter crash

a. Forseeability of harm, court says foreseeable that in police chase someone will act negligently (broad, compared to foreseeable that driver will act negligently)

i.
Foreseeable if there is an “appreciable probability” the injury would occur – was possible and might reasonably have been anticipated

b.
Depends on question asked

i.
Causation issues, “but for”

ii.
Unless an act is an actual cause of an injury, it will not be considered a proximate cause of a result for which an actor will be held responsible

2.
Arzon- intentional act of setting fire, another fire set,


fireman trapped

a.
D. argues no causal link, or intervening cause

b.
But all they had to prove was indifference to human life, recklessly engaged in conduct which created a grave risk of danger to another person.

c.
Person is culpable if his conduct was sufficiently direct cause of death, and the ultimate harm is something that should have been foreseen as being reas. related to his acts (D’s conduct need not be the sole and exclusive factor in the victim’s death) = causation +

i.
His act was reckless and result was foreseeable

Marc:  On a general level of analysis, it was foreseeable that the firefighters would respond and possibly suffer harm = In order for D to be liable, the ultimate harm doesn’t have to be intended

MPC 2.03 (Causal Relationship Between Conduct and Result) – Explains that conduct is the cause of a result when:  it is an antecedent but for which the result in question would not have happened and the relationship between the conduct and result satisfies any additional causal requirements imposed by MPC or law defining the offense

Most state codes include no explicit rules for determining causation.  Courts in these states resolve causation issues on basis of evolving common law issues on basis of evolving common law principles

Subsequent Human Actions

3.
Campbell- providing gun to suicidal person

a. overt act as incitement?

b.
Human intervening action by the victim- Choice

Marc:  Here, the victim’s intervening action broke the causal chain (cut off D’s liability).  Law is such that intervening human action serves to break causal chain

MPC 210.5 – Makes it criminal for a person to solicit or purposely aid another to commit suicide

Subsequent Actions Intended to Produce the Result

4.Stephenson 

a. Here, D kidnapped/wounded/poisoned/withheld medial treatment from female victim.  While victim was under D’s control and dominion, she took pills in an attempt to commit suicide.  Ct. viewed this as a dependant intervening cause b/c victim did not have free will.  Suicide was a natural and probable result of D’s conduct

b.  When suicide follows a wound (mental or physical) inflicted by D, his act is homicidal, if deceased was rendered irresponsible by the would and as a natural result of it


i.
A voluntary intervening act by victim does not necessarily absolve D.

Subsequent Actions that Recklessly Risk the Result

5.
Root– Drag Racing Case # 1 – An essential element of involuntary manslaughter is that D’s unlawful and reckless conduct was a direct cause of the death

a. Court did not want to apply broad “proximate cause” instead applied direct cause

b. Should not extend to conduct which is likely to cause death

Marc:  Root represents minority view.  Majority opinion in case says that victims act of swerving into oncoming traffic was his how.  Hence, D not liable.  Dissent applies the broader notion of proximate cause to affirm D’s conviction = D’s recklessness was a substantial factor in D’s death.  Marc. Suggested that crim. law should have broader notion of proximate cause like that mentioned in the dissent b/c each person owes duty to society; What if the other truck driver had been killed?  What happens to Root? 

6.
McFadden  –Drag Racing Case # 2 – Element of Proximate cause in crim. a.
prosecutions means that there must be a sufficient – NOT direct – 

causal relationship between D’s conduct and the proscribed harm 

b.
Reckless conduct and foreseeability = Proximate cause of both deaths – May have been different if only Sulgove killed, but was an innocent 3rd person

Marc:  McFadden represents the majority view (looks at foreseeability from a general level of analysis).  This is another drag race case.  D and his drag-racing partner (Sulgrove) were contributing and substantial factors in the deaths of Sulgrove and a child = They were concurrent causes.  Marc. posed hypo where two people shoot at victim simultaneously and either bullet alone would have been sufficient to cause death.  Liability?  Yes, b/c both persons are considered to be concurrent causes.

7. Atencio– Where D’s are engaged in wanton or reckless conduct that could be viewed as a series of acts forming one “situation or game,” then CAN be found guilty of manslaughter, for the death of another participant.


a. This was a Russian Roulette case.  Ct. said that each “turn” in the game could have been seen as independent or dependant.


b.
D’s owed a duty to commonwealth not to cooperate or join w/deceased in Russian Roulette

i.  Duty to society/state to act w/in societal standards

c.
If do something wrong and breach of duty, and you in some way cause the resulting harm = Do NOT look for an intervening cause

d.
Intent + Act IS NOT criminality

Have to have causation – Adds element of LUCK

i.
Causation adds element of LUCK in distinguishing between two people who do the same thing with the same intent/mindset

e.
What factors make a cause proximate or not

i.
A human act 

ii.
The act of the victim 

iii.
An immoral, innocent or illegal act

V.
ATTEMPT- MPC punishment for attempt at some crimes is same as actual crime, in order to deter attempts

A.
(NEW YORK law defines attempt in this way = person is guilty of an attempt to commit a crime when, w/intent to commit a crime, he engages in conduct which tends to effect the commission of such crime)

B.
MPC 5.05 – Except as otherwise provided, attempt, solicitations, and conspiracy are crimes of the same grade and degree as the most serious offense which is attempted or is solicited or is an object of the conspiracy.  In other words an attempt to commit a specific offense (other than capital crimes) is NO different from the substantive offense itself

1.
If you have the same punishment for attempt, as for completion, then no incentive to abandon attempts

2.
Two types of attempt crimes

a.
Unsuccessful – gone through with and failed

b.
Abandoned – do not go through with it 

3.
Two requirements for attempt

a.
Intent to commit a crime

b.
Substantial step towards commission of crime

Marc:  Attempt includes an intent to commit the specific offense.  Book says that common law and most states are consistent with Kraft.  Attempt requires specific intent even when recklessness or some lesser mens rea would suffice for conviction of the completed offense.  Marc. also mentioned the distinction between intent to do bodily harm and intent to murder.  If you actually cause the harm (kill somebody), but intended to cause great bodily harm, you ARE guilty of Murder.  Food for thought:  Is it better to punish attempts less severely in order to provide incentives to forego all steps necessary to result in harm




4.  Smallwood-
assault with intent to murder

a. Knew he was HIV+, knew the risks, did not us a condom

b. Difference between knowingly and intent to commit

c. Could be convicted of murder, but not attempted, b/c specific intent not required.

d. Circumstantial evidence may be enough to prove intent.

i. State presented no evidence as to probability

ii.  Courts ask if his behavior can be explained in any other way.

D.
Attempt v. Preparation – HOW MUCH PREPERATION = ATTEMPT

1.
Traditional “Proximity” Approach

Marc:  Key question in attempt cases is:  Did D’s acts come near enough to accomplishment of the substantive offense to be punishable.  Marc.

a. Rizzo- attempt to commit robbery, which applied NY’S “very near” or “dangerously near” requirement.  

i. Line between mere preparation and attempt- reflecting of commitment to proceed

ii. “Dangerously close” notion gives police incentive to wait until actual crime is committed, supports dangerous proximity  

(1) Conflicting goals here.  You want police to intervene early, but at same time, you want an incentive to abandon criminal efforts.  (If you want people to abandon, there has to be no liab. at some point = Argument against holding preparation liab. at all)

iii.
Look at:

(1)
How near completion

(2)
Was it an innocent act

(3)
Seriousness of the harm = greater potential harm, greater certainty that harm will occur

(4)
Intent






iv.  Must reflect commitment to proceed.

2.
Alternatives to the “Proximity” Approach

Continuum

Preparation -----McQuirter------Attempt-----Substantial Step----Last Step----Completion

a.
Jackson-
Plans to rob a bank – went once but too late, and friend (narc) told police of plans to rob – Appeared at bank and canvassing it.  When saw police took off

i. Attempt= D acted with criminal purpose and D engaged in conduct constituting a substantial step = corroborative of criminal purpose – Would they have done it absent police intervention

“Substantial step”- more about mental, than proximity  to crime

(1) Are the acts substantial enough to give evidence of intent

(2) Material evidence to corroborate attempt.

(3) Shift form what has been done, to what remains to be done.

ii. Shift in the law – Focusing on what the actor has already done

iii. Marc:  MPC’s substantial step approach is also Ky’s approach (KRS 506.010).  Abandonment potential no longer matters to MPC.  Marc. suggested that Jackson could have argued that he had not really attempted a crime . . . that he could have abandoned at a later point

b.
McQuirter– White woman and black man – accused of attempt to commit and assault with the intent to rape

i.
The court found that D had taken substantial step towards the commission of the crime = act (walking behind her) and intent (white woman/black man)

Marc:  This case represents bad law.  Today “intent” must be grounded in overt acts.  Overt acts must show a clear pattern or intent.  This overcompensates for out own biases, prejudices, unfair assumptions  cautionary tale as to why we want attempt line close to actual act, here more potential for mistaken attempts.

c.
MPC Approach 5.01 – Substantial Step – In order to constitute an attempt:

i.
D MUST have been acting with the kind of culpability otherwise required for the commission of the crime, AND

i.
D’s conduct must involve a substantial step toward the commission of the crime which is strongly corroborative of D’s intent.




3.  Abandonment- jurisdictions plit as to accepting voluntary 




abandonment as a defense.  MPC accepts.





a.
Involuntary abandonment is never a defense.

4.
Defenses to Attempt – Impossibility

a.
Jaffe – If all that an accused person intends to do would, if done, constitute no crime, it cannot be a crime to attempt to do with the same purpose a part of the thing intended.  One cannot be convicted because he did not know what he was doing was legal.
i.  believed property was stolen, but was not.

iii. Court said knowledge no satisfied because one cannot know something that is not true

iv. Would resulting act be illegal.

Marc:  Case involves outdated view of distinction between factual and legal impossibility.  If pick pocket reaches into another’s pocket and finds no wallet, there is a crime even though its factually impossible for something to be stolen.  In Jaffe, D received cloth that he believed to be stolen (but which had not in fact been stolen) and consequently was not charged with the crime – (1)"True" legal impossibility (universally recognized, MPC)-that which she thinks she is doing, as well as what she is doing is not forbidden under the law.  No perjury or attempted if  make false but immaterial statement, even if she believes it is perjury.  (2) "legal" impossibility- D. thinks he is in  fact doing something against the law but that which he is doing is lawful. Professor who thinks she is taking another's umbrella, but it is actually her own.  Only reason not guilty is b/c of fact, not the intended act, is lawful (3) other "legal"-when law requires a particular element or condition as a prerequisite to an attempt, and that condition is not met.
Factual impossibility rarelya defense- the D. is trying to do something unlawful, but his means are uncapable fo achieving the ends.  Impotent man tries to commit rape.  Pickpocket and empty pocket.

b.
Dlugash – Shooting dead body

i.
Dlughash- what would it have been had it been as defendant believed it to be?

(1)
It is no defense that, under the attendant circumstances, the crime was factually or legally impossible of commission if such crime could have been committed had the attendant circumstances been as such person believed them to be

Jury found that Geller was alive even after Bush shot him and found that Dlugash thought Geller was alive when he shot him

If D thought Geller was alive, it does not matter if he was dead = still attempt

ii.
Under MPC. Does not matter if you are mistaken if you commit an act, even if it is not illegal under the law, if you thought it was illegal, then you can be held for attempt. But prosecution must attach to actual crime.

Marc:  People are presumed to intend the natural and probable consequences of their acts.  MPC 5.01 rejects impossibility defense in virtually all situations – no distinction between legal and factual impossibility.  Marc. referred to Oviedo (p. 632) which holds that conviction based solely on D’s objective act increases risk of mistaken conclusions about D’s beliefs

c.
Lady Eldon Hypo (p.633) – Intent must be proven rather than supposed, and it is too dangerous to the innocent to permit juries to speculate on a D’s intent in the absence of actions that strongly evidence that intent

Marc:  If D doesn’t actually do something illegal, we won’t speculate on his subjective intent

VI.
Group Criminality
A.
Traditional Common law Categories

1.
Principal (1st and 2nd degrees)

a.
1st degree – the actor or absolute perpetrator of the 


crime

b.
2nd degree – He who is present, aids and abets the 


fact to be done

2.
Accessory – he who is not the absolute perpetrator, nor present at the time of the offense, but is some way concerned with it either before or after the fact

a.
Before the fact – prior to the time of the offense

b.
After the fact – Today, accessories after the fact are punished less severely than those in other categories

Note:  Punishment is the same for all categories except accessories after the fact.  In other words, everyone is punished the same as the principal except for accessories after the fact

B.
Complicity – Culpability for the criminal act of another

1. 
Assuming as culpable as principal, except where accessory after the fact

b. 1st degree

c. 2nd degree

d. accessory: he who is not the absolute perpetrator, not present at the time of the offense, but some concerned with it either before or after the fact.

2. Whether it must be taken with specific  intent to further criminal enterprise

a. Intent to further some crime?

b. No intent to further crime at all, but still do so-

i. knowingly

ii. negligently

iii. recklessly

iv. blissful ignorance

3.
Aiding and abetting – Is a principal, assisting in 



commission of the crime

a. Encourage is not enough; the words and acts must have actually been intended to encourage

b. At the scene for the purpose of aiding and abetting

i. Mere presence w/o action in furtherance of crime is adequate ONLY if part of a conspiracy

ii. Requires Mutual Intent

Broader rule- when “knew or should have known that words and acts would have encouraged harm.”

C.
Mens Rea

1.
Hicks – Cowboy and Indian Case – In order to be guilty of aiding and abetting, you must have intended to aid and abet

a. 
Not enough that it did encourage, must actually prove intent

b.
Being there without words of encouragement is enough with prior conspiracy

Marc:  Contrast this rule with the broader rule of “knew or should have known that words and acts would have encouraged harm”  MPC 2.06 says that secondary party is NOT an accomplice even if he should or did realize that the primary party would act as he did

2.
Gladstone – Although an aider and abettor need not be physically present at the commission of the crime to be held guilty as a principal, his conviction fro being there depends on proof that he did something in association or connection with the principal to accomplish the crime.
a.
No act to encourage, no relationship between sellers

b.  Hit man example- relationship + crime involved shared

c.
Need to protect legitimate business ventures

. 

i.
Continuum of likelihood of using 

criminal ventures, cars->guns->bomb

d.
D could have been convicted of aiding and abetting in the purchase, but not the sale

MPC says extension of law to knowledge of use for criminal purpose goes too far.

Basic rule- no purpose, only knowledge, not culpable.

Marc:  Here, D gave name and address of another pot supplier (and also drew a map).  This did not rise to the level of culpability b/c knowledge of the other supplier is NOT enough according to MPC 2.06 (secondary party must promote and facilitate the crime).  If there had been communication or a pre-existing relationship between D and supplier, this WOULD have been enough

Must be a connection between the accused and the party being charged with aiding and abetting – If not connection =NO Complicity

3.
Luparello (Calif. p. 655) – Minority View – D told cohorts to get info. about girlfriends whereabouts at any cost = Cohorts shot Martin

a.
argues that death was not shared plan, or intended

extends intention, assault mens rea will hold him culpable for murder.

b.
Aids and abets should be held responsible for reasonably foreseeable crimes they put in motion

c.
To be a principal, the aider and abettor must intend to commit the offense or to encourage or facilitate its commission.  Liab. is extended to reach the actual crime committed (rather than the planned or intended crime) on the policy that aiders and abettors should be responsible for the criminal harms they have naturally, probably, and foreseeably put in motion

d.
MPC rejects this reasonably foreseeable test, requires purpose

Marc:  The concurring opinion disagrees with the majority’s “foreseeable consequences” doctrine by saying that the punishment must be proportional to D’s culpable mental state.  This is consistent with MPC 2.06 which says that secondary party MUST have intended the ACTUAL crime committed

4.
Russell- gang shooting

a.
Accomplice acted with the purpose of furthering B’s crime

b.
Some relationship between A +B 

c.
A, B, or C killed D, all shared mental culpability-> depraved indifference to human life

d.
Connection to Drag racing- voluntariness

5. Xavier- aid and abetting buying of firearm by felon

a.
statutes says “Knowing or cause to believe”

b.
Felon has knowledge, or should know (ignorance of law no excuse)

c.
Mental state for aid and abettor is separate for that required for act

Mens Reas as to Result

6.
McVay (RI p. 661) – Boiler exploded resulting in loss of lives = McVay (captain of boat) charge with criminal manslaughter and Kelly (hired McVay) charged as an accessory

a.
In some situations, one may be charged as an accessory before the fact and charged with manslaughter even though the latter doesn’t usually require premeditation.  In other words, one may be guilty of aiding, abetting, counseling, commanding, or procuring the doing of an unlawful act or of a lawful act in a negligent manner.  Unintentional.
b.
Intentionally direct and counsel the grossly negligent act (or Procuring) (maintaining the boiler) = Culpable in aiding and abetting manslaughter = INTENT for negligence

c.
accessory before the fact implies conspiracy.  Manslaughter charges- sudden, unpremeditated act

d.
2 types of manslaughter- unintentional, and gross negligence before the fact

i.
 intentional causation- reckless act, unintentional results, but intentional recklessness

Marc:  Premeditation is not inconsistent with every charge of manslaughter.  Even though manslaughter is unintended killing, it can result from gross negligence, and thus D’s own gross negligence could direct principal’s to be grossly negligent, leading to manslaughter

Actus Reus

7.
Wilcox – Wilcox bought a ticket and did not protest to jazz playing by Coleman Hawkins = Presence and encouragement

a.
Where presence may be accidental, it is not even evidence of aiding and abetting

b.
Where presence is prima facie not accidental, it is evidence, but no more than evidence, for the jury

Marc:  Decision in this case was extreme.  Ct. went out of its way to convict the jazz writer.  SIDE note:  It is not necessary to establish a but-for relation between D’s action and the crim. conduct of another.  Even if same result would have occurred w/o D’s contribution, he can be culpable as an accomplice if he acted with the required mens rea

Aided and abetting failed crime?

MPC and KRS allow for attempt to aid, but if crime is not completed then there is no conviction for aid and attempt.

But there can be aid to attempt a crime.

Relationship Between Liability of the Parties

8.
Hayes  – Where the principal actor lacks the requisite criminal intent, his acts cannot be imputed to another party who assists him,
robbing store with relative of store owner
a.
“Bacon Case” – Informant acts were not illegal so cannot impute his intent (Informant was the principal)

b.
If the criminal would have been the actor (climbed into the store) = CRIME

c.
Actual robber, the relative had no intent, no criminal act attempted to impute to Hayes.  Cannot aid an abet a lawful act.

Marc:  Here there was a lack of common motive or design.  Hence, no liab.

9.
Taylor- aid and abetting child’s abduction with father

a.
Legal excuse v. legal justification

i. Legal excuse particular to the actor

D.
Conspiracy- Conspiracy is defined as an agreement between two or more persons to commit a crime

1.
Conspiracy- requires 

a.
that defendant or another party to conspiracy 

commit act, or attempt, or solicit

b.
D. will aid in that planning or commission

2.
Co-conspirators exception to the hearsay rule – Krulewitch  – Road trip for prostitution

a.
statements by conspirators are sometimes admissible even if they would otherwise constitute inadmissible evidence.

b.
In order to be admissible, the hearsay declaration MUST have been made pursuant to and in furtherance of objectives of the conspiracy charged in the indictment.  Statement CANNOT have been made after the fact

c.
Government tried to divide into 2 phases


i.
central and cover-up after

Hearsay is ONLY allowed to prove conspiracy

Marc:  Main reason for conspiracy law – The unity of many with a crim. purpose is more dangerous and difficult to police than a lone wrongdoer.  Hearsay exception is contradictory b/c it assumes the existence of the very thing it is trying to prove.  Majority in Krulewitch says that broadening the hearsay exception to statements made in the cover-up phase of the conspiracy is unacceptable.  Law allows for abandonment or renunciation to mitigate D’s sentence or to exculpate him.  Renunciation deals with an act of withdrawal 9an affirmative act . . . going to cops, for example)

KRS 506.060 says that renunciation is a defense to a conspiracy inchoate crime.  In order to invoke this defense, you MUST prevent the commission of the crime b/c you are pure of hear (not fear of being caught).  Abandonment is defense to crimes committed by co-conspirator after you withdrew.  KY’s approach follows MPC 5.03

Conspiracy of Form of Accessorial Liability

3.
Pinkerton– Brothers convicted of conspiring to violate IRS – one committed substantive offense while the other was in jail

a.
All conspirators may be liable for the substantive offenses committee by a co-conspirator in the furtherance of the conspiracy

b.
Pinkerton Rule – Actions must be

i.
In furtherance of the conspiracy

ii.
Within scope of the conspiracy

ii. Reasonably foreseeable

c.
Agreement itself is its own violation
Marc:  The overt-act requirement for conspiracy may be met by the act of one conspirator.  As long as you are in the conspiracy, you are liable for the substantive crimes (acts) committed by your co-conspirators.  See State v. Bridges (note case) which held that co-conspirator is liable for the substantive acts of others that are reasonably foreseeable as necessary or natural consequences of the conspiracy. People v. McGee (note case p. 742) specifically rejects Pinkerton.  MPC 2.06(3) rejects Pinkerton doctrine too.

4. Jackson-  

a. abandonment- affirmative act communicated to conspirators, some require thwarting

b. renunciation- defense of TO CONSPIRACY ITSELF, if succeeds in avoiding object of action

KRS 506.060- Not enough that event did not occur.  D must also prevent commission of crime


Does not count as defense if at all motivated by threat of getting caught.  D. has duty to prove.

Actus Reus of Conspiracy (Conspiracy is defined as an agreement between two or more persons to commit a crime.)  The actus reus of the offense is the agreement itself

5.
Interstate Circuit  – Price fixing by Theatres

a.
An express agreement is NOT necessary to form an unlawful conspiracy.  It is enough that a party give consent and participate, knowing that concerted action is contemplated

b.
could not have worked unless they all joined and participated, agreement assumed

Marc:  Here, the ct. found a tacit agreement.  It was enough that concerted action was contemplated and invited, especially where there are concurring acts – Simultaneous action or agreement not required

6.
Alvarez (5th Cir. P. 747) – Mexican who nodded he knew something illegal was afoot

a.
D is guilty of conspiracy even if it is not proven that he had knowledge of all the details of the conspiracy or of each of its members, provided that the gov’t establish that he knew the essential of the conspiracy

b.
conspiracy can be inferred form circumstantial evidence

Marc:  COA reinstated D’s conviction b/c D knew the essential of the conspiracy and D’s nod of assurance represented assent to criminal enterprise.  KRS 506.050 requires an overt act in furtherance of a conspiracy.  Just one conspirator must commit an overt act

Mens Rea of Conspiracy

7.
Lauria p. 753  – Phone service and knows prostitutes use

a.
Knowledge required and found b/c he admitted. Intent of the supplier (who knows the crim. use of which is supplies are put) to participate in the criminal activity connected with the use of his supplies may be established by:

i.
Direct evidence that he intends to 
participate, or

ii.
Through inference that he intends to participate based on his special interest in the activity, or the aggravated nature of the crime itself


iii.
Intent may be inferred  from knowledge 



when there is:

(1)Stake in venture,

(2) no legitimate use for goods and services, or 

(3) Volume of business with the "illegal " buyer is grossly disproportionate to any legitimated demand.

b.   For agreement need more than tacit, mutual 



understanding



b.
Type of goods make a difference.  Compare 




Falcone, the sale of yeast, sugar and cans, to 




Direct Sales, Co., for the sale of drugs.  Courts says 



that Knowledge alone would suffice for intent 



where the crime is serious enough.Like where 



answering service was being used to distribute 



heroin, or for extortion for ransom.
Marc:  If serious crime is involved, more likely that knowledge alone is enough.  Everyone has a duty to suppress serious crime, and failure to act (when serious crime involved) means knowledge IS enough.  This rule is inconsistent with Pope discussed earlier

Scope of the Agreement; Single or Multiple Conspiracies

Marc:  MPC 5.03(2) focuses on the culpability of the indv. actor in defining scope of conspiracy.  MPC 5.02(3) states that multiple crimes which are the object of the same agreement render a person liable for one conspiracy.  KRS 506.050 follow the MPC.  This law says that multiple crimes can be part of one conspiracy.  The most serious of the crimes is treated as the topic or aim of the conspiracy

8.
Kotteakos (Supreme Court p. 764) – Money from FHA not for purposes state in application
a.
Where there is evidence of multiple conspiracies, they may be joined for purposes of prosecution ONLY when there is evidence of a common purpose or design

                                                                              E       F

b.
A     Leader     B

                  C    D    E

i.
Spoke Conspiracy (Kotteakos)

(1)
A is not liable for actions of B or 
others b/c they did not conspire 
directly with each other.  However, if 
each knows that leader will have to 
conspire with others to succeed = 
Conspiracy
(2)
Cannot use evidence of one conspiracy against the others b/c separate conspiracies
(3)
Individuals do NOT have a stake in 


the others success
9.
Bruno (2nd Cir. P. 769) – Smugglers imported Narcotics

a.
Where an alleged conspiracy involves several groups of indv., some of whom do not communicate or cooperate with one another, all groups may be treated as part of one conspiracy based on constructive knowledge.  As long as one group (the middlemen) communicates and cooperates with all others, the groups that do not communicates or cooperate with each other are guilty of conspiracy b/c they should have known of the others links in the conspiratorial chain
b.
Smuggler to middlemen to retailers – retailers knew that others existed and furthered their dependant conspiracy

c.
Chain Conspiracy (Bruno)
Leader----A----B----C----D----E

i.
If it is evident to C that D is conspiring with others, regardless if D knows who it is = Conspiracy

ii.
Individuals do have a stake in the other’s 


success

Side Note:  The case notes after Bruno explain that the MPC would require a different approach in the Bruno fact-pattern and might produce a different result.  The MPC would focus on the indv. Culpability and might find, for example, that the retailers conspired to commit only a few of the conspiracy’s crim. objectives

Parties

10.
Gebardi (Supreme Court p. 774) – Transporting a woman for sex

a.
Where a rule of justice or policy exempts parties from what would otherwise be a conspiracy, the parties are indeed exempt

b.
If only two people involved and one it the victim (woman) = NO Conspiracy b/c she cannot commit the substantive crime upon herself

c.
Wharton Rule – Where it is impossible under any circumstances to commit the substantive offense w/o cooperative action, the preliminary agreement between the same parties to commit the offense is not an indictable conspiracy

i.
This is “double jeopardy” rule of sorts in that person cannot be punished twice – for substantive crime (conspiracy itself) and the conspiracy

ii.
There is a weak presumption to Wharton


Makes sense b/c it avoids cumulative 


punishment

Marc:  MPC 5.04 bars cumulative punishment in any case for a conspiracy with a single criminal objective and the completed substantive crime

11.
Garcia  p 777 – Wife contacted man (cop) to kill her husband

a.
Conspiring only requires unilateral agreement.  In other words, only one person must have criminal intent to commit a crime, while the other only has to feign acquiescence

Marc:  Bilateral concept is the traditional view of conspiracy based on common-law.  It is formulated in terms of 2 or more persons agreeing to commit a crime, each with intent to do so.  The ninth circuit adopts the bilateral view (must be actual agreement).  MPC 5.03 and 5.04 adopt the unilateral view.  There is still a conspiracy where one person feigns agreement.  KRS 506.060 also adopt the unilateral approach – not a defense that all co-conspirators lacked mental state, but D cannot be convicted if all co-conspirators acquitted or discharged.  See Commonwealth v. Siego = D’s culpability dependant on D’s own conduct rather than his associates

IV. Exculpation – Defenses to Crimes

A.
Justification

1.
Protection of life and person (self defense)

a.
Peterson p. 801 – Self-Defense is a law of necessity.  In order to invoke this defense, the following elements must be present

i.
Actual or apparent threat

ii.
Unlawful and Immediate

iii.
Intended victim has belief of imminent peril of death or Serious Physical Injury (SPI)

iv.
This belief must be objectively reasonable in light of the circumstances

Marc:  Self-Defense has a temporal component (right begins and ends with necessity) and a substantive component (response must be commensurate with the perceived threat)

b.
Geotz p. 801 – killed kids in subway he thought were going to rob him

i.
D. must reasonably believe that assailant is going (or is using) deadly force.

(1) imminent threat

(2) kidnapping, forcible rape, forcible sodomy, or robbery, etc.  

ii.
The reas. belief element of justification operates on an objective basis – whether D’s conduct was that of a reasonable person in D’s situation, and if he reasonably believed the necessity to do what he did.

iii.
If no such belief, then D’s subjective belief cannot event mitigate (all or nothing)

MPC 3.04 offers an absolute defense based on objectively reas. belief, but only mitigates where there is a subjective reas belief.  Marc. says that law must hold people to impossible standards in the interest of civilized society (Dudley and Stephens) (Who can be objectively reas. in the face of a serious threat?)  He also sys that we can hold a person to objective reas. standard in determining whether there is an imminent threat

KY Self-Defense Law

503.050(1) – Use of Phys force justifiable if D believes force is necessary to protect against use or imminent use of unlawful force

503.050(2) – Deadly Phys. force – threat of death or SPI

503.070 – force for the protection of another – believe necessary and person seeking to protect would be justified if they were protecting themselves

503.060 – Force Improper

Resisting arrest by a peace officer so long as officer using no more force than reas. necessary even if arrest turns out to be unlawful

D provokes use of phys force by another person w/intention of causing death or SPI

If you were the initial aggressor

Exceptions to initial aggressor rule

Initial force was non-deadly and return force causes belief you face death or SPI

You effectively withdraw from the encounter and communicated this to the other person

502.120 – If wanton or reckless in you belief = failure to acquire any knowledge, then justification unavailable if the offense requires wanton or reckless

c.
Kelly p. 814  – Expert testimony related to BWS is relevant to show that D’s belief was honest and reas. (Such testimony would aid a jury in its determination of whether, under the circumstances, a reas. person would have believed there was imminent danger to her life)

i.
Explains why she did NOT leave

ii.
BWS evidence is relevant to her credibility and not to her reasonableness, she could still have acted unreasonably

Marc:  KRS 503.050 recognizes BWS.  Such evidence is admissible towards justification defense.  Even non-experts can testify as to existence of BWS in KY

d.
Norman (NC p. 826) – Shot husband while sleeping – tried to get out which is well documented

i.
ONLY where its shown that D killed due to reas. belief that death or great bodily harm was imminent can the justification for homicide by necessary (Imminent=Immediate)

iii. Problems- initial aggressor could be seen in broader view

Imminent v. inevitable- lack of alternative, necessity there

503.050- acts by victim against D. can be taken into account

Marc:  MPC 3.04(1) has 3 requirements for perfect self defense (exoneration):  Belief in imminent threat of death or SPI, Belief MUST be reasonable in mind of person of “ordinary firmness”, and D MUST not be the initial aggressor (time period narrowed to final confrontation and period immediately prior to the confrontation).  Imperfect self-defense (mitigation) can arise in following ways:  victim escalates conflict to point where self-defense necessary but D was actually the initial aggressor or D’s belief was subjectively reas.  Marc. suggests a problem w/ “ordinary firmness” requirement . . . should it be applied narrowly (as of time of confrontation) or broadly (having suffered 25 yrs. of abuse)

e.
Retreat Doctrine – Abbott p. 838 – D initial aggressor?  He threw the first punch, and then other party came at him with a hatchet, knife, fork, etc.

i.
Deadly force is NOT justifiable if actor knows that he can avoid the necessity of using such force with complete safety by retreating

ii.
Duty to retreat only when using deadly force, this is for jury

Marc:  When you know that you can retreat with complete safety, you must.  See MPC 3.04 (2)(b) – This is a subjective requirement.  Did the particular D know he could flee with complete safety.  No retreat duty in KY




f.
Peterson p. 842- initial aggressor cannot use self-defense

i.  MPc says aggressor can use self-defense, only if made aggression with purpose of not causing death or serious injury.

2.
Protection of property and law enforcement

a.
Ceballos p. 846– Spring shot-gun – 

i.
Person who sets trap on his property/ a deadly mechanical device that operates to seriously injure or kill intruders may be held culpable under statutes proscribing homicides and shooting with the intent to injure, or civilly liable

ii. Use of deadly force (mechanical device) is acceptable ONLY when felonious break-in involves an aggravated crime – rape, murder, and so on

b.
Durham p. 852- An officer having the right to arrest a misdemeanant may use all the force that is reas. Nec. EXCEPT: 

i.
that he may not, merely for purpose of effecting arrest, kill or inflict great bodily harm.  May not kill or shed blood to prevent fleeing.
ii.
If resisting, may use force necessary short of taking life, where officer is obliged to seriously wound or kill the accused in order to prevent suspect from seriously wounding, or killing him, the officer is justified.

c.  Garner p. 853- officer justified in using deadly force if officer has probable cause to believe that suspect poses a threat of serious bodily injury or death to officer or others.

3.
Choice of Lesser Evil:  The residual principle of 


justification

Necessity- implies free choice, choice of evils, justification to 
make the choice.

Compulsion- requires no choice.  Threat of immediate harm unless 
he performs specific act of escape.

a.
Unger p. 860– REJECTS 5 factor Lovercamp test, says consider as going to the weight and credibility of D's testimony.  Absence of one or more does nto deny necessity defense.  Broke out of prison institution

i.
Defense of compulsion may be invoked where D was deprived of his free will by the threat of imminent physical harm.  

ii.
Conduct which would otherwise be an offense is justifiable by reason of necessity if the accused was w/o blame in developing the situation and reasonably believed such conduct was necessary to avoid public or private injury greater than the injury which might reas. result from is own conduct


(1) The prisoner is faced with a specific threat of death, forcible sexual attack, or substantial bodily injury in the immediate future.


(2)
There is not time for a complaint to the authoriuties or there exists a history of futile complaints which make any result form such complaints illusory


(3)   There is no time or opportunity to resort to the courts


(4)   There is no evidence of force or violence used towards prison personnel or other 'innocent' persons in the escape


(5)    The prisoner immediately reports to the proper authorities when he has attained a position of safety form the immediate threat.
MPC 3.02 does not require imminence for necessity

Requirement for justification when choosing the lesser evil.  S.C. – Federal Law = D must return or surrender as soon as duress or necessity no longer exists

4.
Schoon (9th Cir. P. 871) – Necessity defense is inapplicable to cases involving indirect civil disobedience b/c

a.
No cognizable harm to prevent

b.
No likelihood of abating harm

c.
There are many legal alternatives

Marc:  Direct Civil disobedience involves protesting the existence of a law by breaking that law or by preventing the execution of that law in a specific instance.  Indirect civil disobedience involves violating law or interfering w/gov;t policy that is not, itself, the object of the protest.  Since there are always legal alternatives, indirect civil disobedience can NEVER meet necessity

5. Public Committee against torture-Israeli torture fro terrorism

a. Defense of necessity for criminal prosecution

b. Not be used to make actions lawful for gov., but can be sued in ind. Defense.

Dudley and Stephens case mentioned again in justification.  Says there is not absolute privilege to take human life.  Also says that we are often compelled to set standards of behavior that we ourselves could not reach.  Comments to MPC 3.02 state that justification may be invoked in some cases involving the intentional killing of an innocent person who is not an aggressor (p. 877) = taking a life to save the lives of many

VI.
Principles of Excuse (Can result in exculpation or mitigation in 

sentencing)

A.
Justification – Was the right thing to do, complete defense
B.
Excuse – admits what did was not a good thing, but something in circumstances/fact to say was not murder, lessens culpability
C.
Types of Excuses

1.
Involuntary actions – Situations where the person had no control over his bodily movements

2.
Deficient but reasonable actions – There is power to choose in literal sense, but choice is so constrained that ordinary law-abiding citizen could not be expected to choose otherwise.  This group is further subdivided into cognitive and volitional deficiency

a.
Cognitive – excuses the act b/c the person’s lack of knowledge is itself excusable

b.
Volitional – excuse b/c of compulsion or duress (BUT excuses based on duress are dicey b/c “person of ordinary firmness would have yielded” requirement)

c.
Irresponsible Actions – Excuse based on grounds that person could not have been expected to act otherwise, given the person’s inadequate capacities for making rational judgment

D.
Duress or Compulsion

MPC 2.09 says that person of ordinary firmness must NOT be able to resist the compulsion.  Imminence of the threatened harm is one factor to be weighed by the fury in determining whether D’s conduct was that of a person of Ord. Firmness under the circumstances.  Effectiveness of law enforcement is another (note 2 p. 907)

1.
Toscano (New Jersey p. 896) – Doctor in insurance fraud.  Architect of the conspiracy threatened safety of him and his wife

a.
Harm does NOT have to be imminent to invoke the defense of duress.  Court adopts MPC- flexible test

b.
Common law requirement of imminent threat

c.
Problem with the new flexible rule is that excusing person threatened gives potential threatenors an incentive to threaten;  The excuse furthers interest of the bad person

d.
Most Jurisdictions that have the new flexible rule require immediate reporting of crime as soon as threat is removed

e.
Majority of jurisdictions still require present and imminent threat

f.  
Reasonable person standard, if put in that situation other with ordinary fortitude and courage would submit to.

g.  
Threat does not have to be to actual actor.

Marc:  Ct. says that harm does not have to be imminent to invoke duress defense b/c authorities might not be able to prevent a threat of future harm from eventually being carried out.  Dangerous precedent b/c could open door for lost of excuses.  Common law retains imminence requirement   MPC 3.02- evil avoided must be greater than evil committed., if not justified under 3.02 then can go to 2.09 and see if passes test of reasonable person.  Distinction based on source of threat.  Choice of evil does not depend on source of peril.  Duress only allowed for "do-it-or else" command, nto for natural occurrence.
E.
Intoxications

1.
Kingston (England p. 913) – Man intended to blackmail Kingston, gave him drugs, and invited him to molest a boy

a.
Involuntary intoxication does not negate the mens rea requirement (The involuntariness should be considered in the sentencing phase)

c. Drug intent=intent, irrelevant that barrier was let down.

Marc:  Ct says that if intent was present before the drug was administered, the effect of which is to make D more likely to commit the act, this is NOT a defense = drug releases inhibitions.  MPC 2.08 allows involuntary intoxication as a defense (beyond its possible role of negating mens rea elements of the offense) ONLY if it creates in the D, at the time of the crime, a condition that meets the test of legal insanity, that is, a substantial incapacity either to appreciate the criminality of the actor’s conduct or to conform to the law.  On the other hand, a temporary condition caused by voluntary intoxication does NOT excuse one from responsibility for his conduct

3. Roberts p. 917- voluntary drunkenness not defense unless:

a. if he was not conscious of what he was doing

b. if he did not know why he was doing what he was going

c. or did not know connection between acts and result.

3.
Hood.- resist arrest when drunk

a.
no defense for intoxication for simple assault, or with deadly weapon, only when complicated crime.

KRS 501.080- traditional distinction


Intoxication- can negate intent requirement for specific intent,  but not for general.

VII. Rape



A.  Consent- lack of makes it illegal

1.
Taditional issue is not consent, b/c nonconsensual sex is not rape.

2.      
Traditional exemption in marriage.

B.  Resistance




1.  Non-consensual sex is not rape, also need force





a.  actual resistance





b.
special circumstances to excuse

C. Cases

1. Rusk p.333- Must be reasonable belief threat of force/fear in order to eliminate need for proof of actual force by assailant or physical resistance by victim.

a. Force required

i. Resistance
ii. No resistance, but fear of threats

1) must be reasonable belief of threat to the level of death or serious bodily injury

2) force manifested by her resistance, reference to her actions.

b.
MPC= force, threat of injury, unable to resist
Most states imply reasonable resistance with force

2.   State p. 345
a. sexual assault- id sexual penetration all the force that is required.  
b.  Focuses on consent, Court rejects MPC and compares sexual assault to unauthorized touching 
c.  Did not require resistence

3.   Evans p. 355- it is irrelevant how consent is obtained, as long as there   is consent.

a.  Difficult to draw the line between fraud and puffery.

4.    Sherry p. 323- nurse kidnapped and raped form party.


a.
 not required to use physical force, any resistance 


demonstrating her lack of consent if honest and real.  

b.  Three positions for Mistake of fact



i.  Honestly, subjectively believed= no rape 



(majority)



ii.  reasonable belief= no rape



iii.  strict liability

5.   Fischer-  

a.
 evidence of force or threat of serious bodily 



injury- any amount of resistance is enough


b.
failing to give proper instructions requires proper 



one to have been submitted previously.

6.  In Ky- 


a.  Rape- 4 degree (4ty is unconstitutional)


b.
sexual abuse- sexual contact to gratify sexual 



desires of party.


c.
sexual misconduct-  lack of consent for sexual 



intercourse.


d.
if mentally retarded of under a certain  age than 



even with consent it is rape UNLESS married, this 



is the only marriage exception in KY.


Murder


A.
KY Law




1.
Murder- 507.020- intent to cause death, cause death





a.
exception- under extreme emotional disturbance





b.
wantonly engages in conduct which creates a grave risk of death to 




another, death caused by, including but not limited to motor 





vehicle






(no felony murder, felony goes to wantonness)




2.
Manslaughter in the 1st degree





a.
with intent to cause serious physical injury, causes the death





b.
or intent to cause death with extreme emotional disturbance.




3.
Manslaughter in 2nd degree- wantonly causing death of another, 





including. But not limited to:




a.
operation of motor vehicle





b.
leaving a child under * ina motor vehicle under circumstances 





which manifest extreme indifference to human life and which 





cause grave risk of danger, thereby causing death.




4.
Reckless homicide





a.  guilty if recklessly causes death of another person.



B.
Premeditation (In Ky no requirement)




1.
Carroll p.394- shoots wife in back of head while she sleeps.





a.
"willful, deliberate, and premeditated" required.





b.
Court said that jury could find premeditation from intent.  It is not 





automatic that if there is intent there is premeditation.





c.
Time is immaterial




2.
Guthrie- 





a.
says willful, deliberate, and premeditated is distinct form intent.



b.
Created new standard( "Opportunity for reflection," "prior calculation or 




design."



C.
Provocation




1.
Girourd p. 411- argument, disparaging of sexual ability leads to multiplke 




stabbings of wife.





a.
Mere words not normally provocation (But may be in KY).  





Problematic because:






i.
truth still in question






ii.
no witnesses




2.
Maher p. 416- mans shoots at another man after discovering affair.  




Denies intent to kill, because no murder, just manslaughter if he had 




actually killed him.




a.
Standard






1.
objective- would it have produced this result in the ordinary 





man?






2.
subjective- Did it provoke the D.?






3.
Gives broad power to jury to decide in each case, consider 






circumstances, cooling off period.




3.
In KY EED- 5 things





a.
definitive, nonspeculative evidence of EED before instruction even 




given.





b.
sudden and uninterrupted.





c.
words may be enough.  Wellman v. Commonwealth





d.
when a self-defense claim fails, a D. can still be entitled to an EED





instruction.  Hollbrook v. Commonwealth.





e.
What constitutes EED?






i.
temporary state of mind, enflamed, enraged to overcome 






one's judgment, compelling force of disturbance causes 






action instead of malice.




4.
Cassasa p. 420- ex-boyfriend kill girl who rejects him





a.
EED must have been caused by external trigger/speark






a.  Court takes care of internal w/ insanity






b.
Traces back to "heat of passion" which required an act.







i.
to keep objective/reasonable standard.







Ii,
suddenness of departure.




b.
Cassasa's reacton was peculiar to him.





c.  
Question is whether the person was subjected to an external 





emotional disturbance that a reasonable person would have acted 





in such an extreme way?


Unintended Killings



A.





1.
Welansky p. 437




a. 
D convicted of involuntary manslaughter for fire that occurred in 





night club he ran





b.
"Wanton and reckless conduct, grave danger to others must have 





been apparent and the D chose to run the risk rather than alter 





conduct so as to vaoid the act or omission which caused the harm.





c.
Also where there is a duty to care business visitors invited to 





premises which the D controls, wanton or reckless conduct may 





consist of intentional failure to take such care in disregard of the 





probable harmful consequences (even if he did nto perceive 





danger, but reasonable person would.





d.
Conduct involbes a high degree that substantial harm will will 





happen to another.  If intentional gave rise to thing that creayed the 




risk, then this intent is enough.




Ky kaw (basically 'MPC)





Non-intentioanl homicide ( manslaughter + reckless homicide




2.
State v. Williams p. 445




a.
guilty of manslaughter, standard was "oridinary negligence"





b.
Causation issue- Could they have saved the child in time?  Court 





said yes.





c.
Reasonable person standard- subjectivity/objectivity





i.
what factors should a court consider?







(1)
availability of medical careo






(2)
education/ past experience





d.
If criminal punishment is about incentives d the right thing, do 




we need to give parents an incentive to take care of their kids?




3.
Malone p. 456-   2nd degree murder, "Russian poker"





a.
Had affirmative belief that bullet would not be shot





b.
Essential difference between manslaughter and murder is intent 





(malice)





c.
Court said recklessness + reasonably anticipated that death of 





another is likely to result.






i.
Imputes intent for indifference to life




4.
Fleming p. 460- Driving on GW drunk and over speed limit





a.
Argued no malice aforethought, intent





b.
Court said can be proved by reckless and wanton and gross 






deviation from a reasonable standard of care of sucha nature tahta 





jury is warranted in finding that D. was aware of serious risk of 





death and serious bodily injury.





c.
Voluntary drunkenness does not get rid of mens rea.






i.
Difference between drunk driving while trying to be 






cautious and drunks who drive recklessly.





d.
gun shooter and drunk driver if treated the same, lead to the 





conclusion that result of the harm matters more than intent?

