Criminal Procedure Outline

Weaver


I. THE RIGHT TO COUNSEL

-when looking at constitutional cases the courts will both:

1. ascertain

-look to constitution / language

-intent of the framers

2. creation

-make law based on policy

A.  Generally

-6th amendment guarantees “right to assistance of counsel”

-unclear about indigent ∆

-Issue:  whether due process clause makes 6th amendment applicable to states


-“cannot be deprived of life, liberty or property without due process of law”

-first ten amendments don’t automatically apply to states—only through due process clause

-right to a fair trial / not fair because no help in defense

1.  Right to State Appointed Counsel

-Betts v. Brady:  No right to state appointed counsel for poor ∆



-court said case was simple crime



-could be because ∆ was conducting his own defense



-reluctant to tell states they have to change policy



-case-by-case analysis


-Gideon v. Wainwright overrules Betts:  CURRENT LAW


-if ∆ can’t afford attorney state has to pay for it

-Necessitate changes in court system

-fundamental fairness analysis now used

-failed to place limits on right

-right also includes “any critical stage of the criminal prosecution”

-critical stage is when potential substantial prejudice to ∆’s rights inherent in the particular confrontation (lineup)


2.  Determination of Indigent


-look at income, real and personal property, seriousness of offense


3.  Right Only Extends to Imprisonment Offenses

-Bright line rule:  right to counsel only extends to non-petty offense

-Imprisonment is serious, stigma

-Judge decides before about counsel if imprisonment is possibility

-case doesn’t preclude attorney for fines, losing lis just doesn’t address

-if ∆ threatened with imprisonment but doesn’t get it then no counsel is harmless error


4.  Choice of Counsel


-a non-indigent right to counsel of their choice depending on what they can afford


-system could be a public defender or fee for service of private attorneys

-can make a request but can’t insist on particular attorney

B. Waiver of the Right to Counsel

-∆ to proceed pro se and reject state appointed counsel

-court can refuse if ∆ doesn’t have capacity (competent), ∆ engages in disruptive conduct, or fails to assert right in a timely manner


1.  ∆ Has Constitutional Right To Deny Counsel


-Faretta v. California


-Issue:  whether ∆ in criminal case has a right to proceed pro se

-Prior to Gideon ∆ proceeded pro se all the time

-Facts:  judge appointed counsel over ∆ objection

-Compare to jury trial—can waive


-flip side of  “assistance” is ∆ right to choose


2.  How to Waive Right

-court assumes no waiver

-silence doesn’t constitute waiver

-has to “knowing and intelligent” waiver

-Standard:  ∆ is informed and has capacity to make choice / not how smart of decision


-court informs ∆ that



(a)  ∆ required to adhere to technical rules that govern trying of cases



(b)  prosecuting lawyer may have advantage 

(c) person unfamiliar is at disadvantage

-ex. failing to object, take advantage of own rights, tactical decision

(d) ∆ can’t complain on appeal

(e) effect as attorney may be diminished also being accused

3.  Stand By Counsel


-relationship between judge and ∆ can be weird


-judge can appoint stand by counsel to advise ∆


-doesn’t have to inform ∆ of right to proceed pro se

-helps if ∆ has to be removed during trial

-Rule:  A ∆’s 6th amendment rights are not violated when a trial judge appoints standby counsel—even over the ∆’s objection—to relieve the judge of the need to explain and enforce basic rules of courtroom protocol or to assist the ∆ in overcoming routine obstacles that stand in the way of the ∆’s achievement of his own clearly indicated goals


-Test:



-∆ must be allowed to maintain actual control over case

-participation by sbc without consent shouldn’t destroy jury’s perception ∆ is representing himself

C. Ineffective Assistance of Counsel

1.  History of Law

-Powell v. Alabama established a constitutional right to counsel includes right to “effective assistance of counsel”

-const right to reverse conviction if ineffective counsel 

-TEST 1:  farce or mockery of justice

-TEST 2:  within the range of competence demanded by attorney in criminal cases


2.  Current Standard

-Strickland v. Washington (1984)

-TEST:


(a)  Actual errors in the course of the trial

-performance was deficient / specific examples

-reasonable under professional norms

(b)  Prejudiced

-outcome determinative / caused conviction

-reasonable probability / but for

-presumption of effectiveness and “within the wide range of reasonable professional assistance”

-deference to counsel’s decisions

-applies to both indigent and non-indigent ∆


3.  Inappropriate Grounds For Complaint

-extrinsic factors: age of attorney, experience

-more deference to strategic error than procedural or substantive errors

D. Conflicts of Interest

-∆ alleges ineffective assistance of counsel based on conflict of interest

-presumption of incompetence if actual conflict shown

-must demonstrate actual conflict / don’t need to show prejudice

-Unless trial court knows or reasonably should know that conflict exists there is no need to inquire

-possibility of conflict is insufficient

E. The Griffin-Douglas Doctrine

1.  Indigent ∆ Must Be Provided With Free Transcript

-Griffin v. Illinois
-based on due process and equal protection

-would be equivalent to discriminating based on money

2.  Right To Assistance Of Counsel On 1st Appeal

-Douglas v. California
-where the state has granted ∆ a right to appeal they must provide counsel

3.  No Right To Counsel On Discretionary Appeal

-Ross v. Moffitt
-no right to counsel on discretionary appeal


4.  State Must Aid ∆ With Experts

-Ake v. Oklahoma

-Constitutional right to psychiatrist if ∆ is presenting insanity defense


5.  ∆ must Have Access To Research Materials

-∆ have right to law library materials 

-Other inmates can provide assistance with appeals

II. THE EXCLUSIONARY RULE

-Rule:  precludes the state from using evidence seized in violation of a ∆’s constitutional rights to convict ∆ of a crime  

-applies to 4th, 5th, 6th amendments

-Way to achieve fair judicial process

-can change the outcome of cases / possession cases

A. The Rule’s Application To Federal and State Proceedings

1. History of Rule

-Weeks v. United States (1914) held the rule applies to federal courts


-Bill of rights not automatically applicable to states

-court went back and fourth on whether 14th amendment made the rule apply to the states

2. Justifications for Rule

-court talks about all three in different opinions

(a) Constitutionally Required

-const itself prohibits unreasonable search and if done wrong then must be excluded

-flows from const

-not very likely

(b) Judicial Integrity

-can’t allow government to engage in illegal conduct to prevent illegal conduct

(c) Deterrence

-rule is not const required


-deter police from violating people’s const rights

3. Progression to the States

-Wolf v. Colorado:  whether rule applies to the states through 14th amendment—NO



-states were using other remedies to deter police misconduct

-found this was not below the minimum standard and not for federal court to decide



-ex. public outcry, tort action (Bivens based on 4th amendment)


-Mapp v. Ohio:  applies exclusionary rule to states / overrules Wolf
-held that all evidence obtained by searches and seizures in violation of Const is inadmissible in state court

-other remedies are not sufficient



-court uses all three justifications


B. The “Good Faith” Exception

-some states don’t recognize exception

-doesn’t apply to warrantless searches in most situations

-extended to situations where the police act in objectively reasonable reliance upon statute authorizing warrantless searches later found to violate 4th amendment

US v. Leon

-collateral consequence of rule is that some guilty ∆ may go free 

-if police act in good faith on a warrant and later found to lack probable cause evidence should not be suppressed


-deterrence is reason for rule and if police acted in good faith then won’t act as deterrent


-If rule doesn’t result in appreciable deterrence then clearly its use is unwarranted

-marginal or nonexistent benefits produced by suppressing evidence obtained in objectively reasonable reliance on a subsequently invalidated search warrant cannot justify the substantial costs of exclusion


-Balancing Test:  



-Cost:  failing to get conviction, additional cost of new trial



-Benefit:  of deterrence


-Exceptions to good faith exception / meaning can still be excluded

-if judge issuing a warrant was misled by info in an affidavit that the affiant knew was false or would have known was false except for reckless disregard of truth

-issuing judge wholly abandoned his judicial role so officer couldn’t rely

-officer lacks good faith in relying on warrant based on an affidavit so lacking in probable cause as to render official belief in its existence entirely unreasonable

-warrant may be so facially deficient that officers cannot reasonably presume it to be valid

C. The Rule’s Application In Other Contexts

-exclusionary rule doesn’t apply to civil proceeding

D. The Scope of the Exclusionary Rules

1. Fruit of the Poisonous Tree Doctrine

-expands the exclusionary rule:  which prohibits the prosecution from using evidence directly obtained from a constitutional violation

-derivative evidence rule:  prohibits the police from using other evidence from using other evidence derived from the direct evidence / fruit of the poisonous tree

-direct evidence is evidence directly obtained as a result of constitutional violation

-derivative means police would not have found the evidence without the violation


-ex. illegal arrest can exclude subsequent confession

-purging the taint:  an act between the violation and will break the causal chain and make the subsequent evidence admissible

-look at temporal proximity of arrest and confession, presence of intervening circumstance, the purpose and flagrancy of official misconduct / bottom line it must be voluntary


Inevitable Discovery Rule

-exception to the exclusionary rule


-if the police would have discovered evidence anyway then won’t be excluded

-because state won’t be put in better position because of illegal act

-must prove by preponderance of evidence that the info ultimately or inevitably would have been discovered by lawful means

Independent Source

-exception

-if police learned about evidence from violation but learned from a different source then in

2. Impeachment

-evidence obtained in violation of defendant’s rights that would have otherwise been excluded may be used to impeach

-impeachment can be done based on cross question / limited to scope of direct

-reason is that defendant should not be able to hide behind protection if they choose to take the stand and lie / would give free license

3. Standing

-limit the exclusionary rule’s application

(a) Fifth Amendment

-privilege against self-incrimination is personal and can only be asserted by the person whose rights have been violated

-can’t object that someone else will incriminate defendant

(b) Fourth Amendment

-must also have standing in order to assert a 4th amendment violation

-Old Rule:  standing only if you could establish that you owned or possessed property or had a substantial possessory interest in property

-Expanded Rule:  standing if person is legitimately present on the premises

-Automatic Standing:  if the crime charged was a possession offense and wanted to exclude evidence there would be an automatic challenge because defendant would have to incriminate themselves/admit possession in order to be able to challenge evidence

-replaced:  defendant must still establish a possessory or ownership interest but considered compelled incrimination

-Modern Approach:  if a person has a reasonable expectation of privacy in the place being searched then they have standing to challenge the search

-courts take into account whether the person has a property or a possessory interest in the place

-ex. overnight guest do have a reasonable expectation of privacy /standing

4. Harmless Error

-doctrine:  if the trial court admitted evidence that should have been excluded but the error was harmless then the court of appeals will not reverse the decision

-prosecution must prove beyond a reasonable doubt that the error was harmless

-when evidence is overwhelming against defendant can meet the burden

III. ARREST, SEARCH AND SEIZURE

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the person or things to be seized.

-only applies when there has been a search or seizure

-must be a state action


-a private individual can’t violate your 4th Amendment rights

-focus is on the proper process that is used

A. Search Warrants

1. The Warrant Preference

-there is a strong preference that warrants should be used

-because of belief in citizen protection / barrier between people and the state

-search is presumed unreasonable without a warrant / unconstitutional

-so start with the presumption that search was illegal

-then must look to exceptions to make it OK

2. The Warrant Requirement

-one of the first principles of 4th amendment

-an essential purpose of a warrant requirement is to protect privacy interests by assuring citizens subject to a search or seizure that such intrusions are not the random or arbitrary acts of government agents

-if a search is not justified by one of the warrant requirement exceptions then a search warrant must be obtained

-Timing of Warrant:  federal rule requires that a warrant must be executed in 10 days

-only in the daytime (6am to 10pm) unless the warrant expressly stated otherwise

3. Obtaining Warrants

-usually any law enforcement or prosecuting officer is authorized to apply for a search warrant

-based on probable cause (to believe items exist and can be found at place to be searched

-attached is affidavit of officer with the facts

-can have multiple affidavits, oral statements

-particularity is required (place to be search and things to be seized)

-issued by a neutral and detached magistrate

4. Challenging Warrants

-defense counsel can argue that the supporting affidavit on its face did not establish sufficient probable cause to support issuance of the warrant

-or they can try to challenge the accuracy or veracity of the statements in the affidavit which on their fact establish probable cause

-court could rule that evidence should be suppress or excluded from trial

Frank v. Delaware Rule:  Affidavits Can Be Challenged

-a ∆ can challenge an affidavit on which a search warrant is based 

-there is a presumption of validity with respect to an affidavit supporting the search warrant

-∆ Must Show

-deliberate allegations of falsehood or reckless disregard for truth included in affidavit

-∆ can also show affiant’s reckless or intentional omission of material information from an affidavit


-if ∆ can show then try to find probable cause without false info

-the determination is made based on info magistrate had at time warrant was issued

5. The Particularity Requirement

-the uniformly applied rule is that a search conducted pursuant to a warrant that fails to conform to the particularity requirement of the 4th amendment is unconstitutional

-the description must be such that the officer with a search warrant can with reasonable effort ascertain and identify the place intended

-basically it has to where / what

-helps to define scope of search

-scope of a lawful search is defined by the object of the search and the places in which there is probable cause to believe that it may be found

-street address in city is enough

-general rule is that the standard is not applied technically

-an error in the description of the place to be searched of the things to be seized in a search warrant does not make the warrant defective in and of itself provided that other descriptive information in the warrant establishes with reasonable certainty the place to be searched or the things to be seized

6. Warrant Execution

-“knock and announce” when executing a warrant

-search and seizure of a dwelling might be constitutionally defective if police officers enter without prior announcement

-law enforcement interests may also establish the reasonableness of an unannounced entry

-Exceptions


-threat of physical violence


-evidence might be destroyed if advance notice was given

B. Definition of Search Under the Fourth Amendment

1. General Rule and Examples

-Test:  is there a reasonable expectation of privacy so that if police invade it that constitutes a search and gets protection of 4th amendment

-2 prong test


-subjective:  did individual believe it would be private


-objective:  is it reasonable

-when the court determines that an expectation of privacy is unreasonable the police may search or seizure without complying with the 4th amendment

-case-by-case approach


Expectation of Privacy


-public phone booth from listening


No expectation of Privacy
-open fields doctrine permits officers to enter and search a field without a warrant 


-must distinguish between open fields and curtilage

-garbage bags left out for trash 


      -curtilage:  land or yard adjoining a house usually within an enclosure



-gets 4th amendment protection

-must evaluate the reasonable expectation of privacy

-Factors:  (1)  the proximity of the area claimed to be curtilage to the home (2) whether the area is included within enclosure surrounding the home (3)  the nature of the uses to which the area is put (4)  steps taken by the resident to protect the area from observation by people passing by



-but what a person knowingly exposes to the public in his own home or office is not a subject of 4th amendment protection

-applies not only to the seizure of tangible items but to recording of oral statements


-ex. wiretapping

2. Technology

-as technology has improved the police are better able to spy on citizens


Canine Sniff

-not a search

-the manner in which information is obtained through this investigation technique is much less intrusive than a typical search

-detecting the smell emanating outside of luggage

Infra-red technology

-is a search


-police are able to detect the heat from lamps that grow pot

-even though emanating because it was a home court considered this a search

Beeper

-no search

-bug was placed in chemical container but car was on the public roads when followed so scientific enhancement raises no constitutional issue which usual surveillance would not also raise

-Test:  is a search if it reveals information that could not have been obtained through visual surveillance / one of the senses

C. Probable Cause

No warrant shall issue, but upon probable cause, supported by Oath or affirmation

-a warrant must be based on probable cause

-reasonable cause is common sense determination

-no only must a warrant particularity describe the place to searched and the things to be seized but it must be based on probable cause to believe that the searched for items can be found in the place to be searched

-Probable Cause to Conduct a Search:  proof that the fruits, instrumentalities or evidence of crime exist and then they can be found at the place to be searched

-Probable Cause to Arrest:  proof that a crime was committed and that the person to be arrested committed it

-more probable than not

-consider facts known to officers / sort of subjective

-but ultimately objective standard—given facts known would a reasonable officer believe they had probable cause

Warrants Based on Informants

-warrant can be issued based on hearsay/informant information 


Old Rule

1. Basis of Knowledge

-how did informer come by the information

-underlying circumstances necessary to enable the magistrate independently to judge the validity of the informant’s conclusion must be included

2. Credible

-why we should believe them

-support informant credibility or that the information is credible

-in the absence of a statement detailing the manner in which the information was gathered it is especially important that the tip describe the accused criminal activity in sufficient detail that the magistrate may know that the is relying on something more substantial than a casual rumor circulating in the underworld or an accusation based merely on an individual’s general reputation

Illinois v. Gates Totality of Circumstances

-the above test is too rigid / bright line / hard to follow / hyper-technical / not common sense

-shift to a totality of circumstances

-can consider two-part test

-question is there is a fair probability that contraband or evidence of a crime will be found in a particular place

-sufficient information must be presented to the magistrate to allow that official to determine probable cause

D. Warrantless Searches and Seizures

-warrantless searches are disfavored and are per se unreasonable subject only to a few specifically established and well-delineated exceptions

-unreasonable means it violates the 4th amendment

1. Plain View Exception

-when the police are conducting a lawful search it allows them to seize fruits, instrumentality that they find in plain view

a. Incriminating character must be immediately apparent

b. Lawful right of access to object

-inadvertence had been requirement NOT because unnecessary

-states can suffer disadvantage by not listing something in warrant because have to stop when scope of search is over / still incentive to make good warrant

2. Search Incident to Legal Arrest

-when the police make a legal arrest they have the right to make a search incident to that arrest

(a) Legal Arrest

-most serious form of seizure

-validity of the subsequent search depends entirely on validity of arrest

-officer has reasonable cause to believe that person to be arrested has committed felony or a misdemeanor in his presence

-warrant is not required

-except if a person is arrested in their home / constitutionally required

-may arrest for minor offense if permitted by law


-ex. seatbelt violation

-if actual motivations are to search not arrest doesn’t matter / subjective intent of officer irrelevant

(b) Scope
-exception extends to area that is considered to be in possession or under control of person arrested / area within individual’s immediate control

-temporal limitations:  must occur contemporaneous with arrest

-spatial limitations:  immediate control

-arresting a person in their house and then searching the entire house is not OK

Justification of Exception

-officer’s safety

-evidence may be destroyed

-helps to define the scope of the search

Meaning of Immediate Control

-when officer has made a lawful custodial arrest of the occupant of an automobile he may as a contemporaneous incident to arrest search the passenger compartment of that automobile

-does not include trunk

-does include containers (either open or closed)

-not car in a driveway when arrest occurs

(c) Booking Searches

-if taken to the police station can be searched

-to protect property, protect facility, verify identity

-pat down, pockets, containers, maybe strip search

3. Automobile Exception

-when the police have probable cause to believe that an automobile contains the fruits, instrumentalities or evidence of crime they may search the vehicle without a warrant

-closed containers in car can be searched

-reasons for exception


-mobility / need for faster action


-lesser expectation of privacy

-if car is impounded warrant still not required because cause to search at scene / contemporaneous not needed

-needed warrant to search car in driveway when arrested with warrant in house

-can only search where probable cause exist

4. Inventory Exception

-most commonly occurs when the police impound a vehicle

-Reasons for Exception


-protect owner’s property while in custody


-insure against claims of lost property


-guard police from danger

-may search everywhere in car / including trunk

-no probable cause required

-department must have criteria in place / policy to search

5. Consent

-any constitutional right can be waived and citizens can waive their 4th amendment right to be free from governmental searches and seizures

-Test:  voluntary

-don’t need probable cause or reasonable suspicion to ask someone to waiver their rights

-routine practice to ask

-don’t have to know he has right to refuse consent in order to consent

-because community has real interest in encouraging consent for the resulting search may yield necessary evidence for the solution and prosecution of crime

-can limit the scope of consent

-can revoke consent

-if occurs in a way that gives rise to probable cause may be able to search

Consent Must Be Voluntary

-may not be coerced by explicit or implicit means / by implied threat or covert force

-can’t get consent through false statement that police have warrant

-voluntariness is a question of fact to be determined from all the circumstances

-objective / with subjective components


-how many officers, mental capacity, speak English, intoxicated

-refusal of consent does not equal probable cause

Third Party Who Possesses Common Authority May Consent

-consent may be obtained from a third party who possesses common authority over the premises

-burden of establishing that common authority is on the State

6. Administrative Inspections

-restaurant, elevator inspections for health or safety reasons

-administration inspections do get constitutional protection

-have to get warrant if owner refuses

-if valid public interest justifies intrusion contemplated then there is probable cause to issue suitably restrictive search warrant

-liquor, narcotics, firearms industries have history of heavy regulation

-less expectation of privacy because commercial and traditionally regulated

-3 Criteria for Warrantless Inspections

-substantial government interest that informs the regulatory scheme pursuant to which the inspection is made

-must be necessary to further the regulatory scheme

-statute’s inspection program in terms of certainty and regularity of its application must provide a constitutionally adequate substitute for a warrant

7. Stop and Frisk

-stop:  seizure

-frisk:  search

Terry v. Ohio

-carved out new exception

-reason:  police safety and criminal activity may be afoot

-balance:  need for search v. level of intrusion caused by search

-scope:  pat down for weapons / outer clothing to discover weapons

-standard:  reasonably prudent man would be warranted in the belief that his safety or that of others is in danger


-objective with subjective components


-police officer can use experience 


-not probable cause

-level of intrusion is limited 

-may search the passenger compartment of a car limited to those areas in which a weapon may be placed or hidden if officer has specific and articulable facts which taken together with the rational inferences from those facts reasonably warrant

(a) What is a Seizure

-Terry authorizes police to make a stop which is a form of a seizure

-4th amendment also prevent unreasonable seizures

-range of seizures


(reasonable sup 

(probable cause)

and armed and dangerous)
(questioning / fingerprints)


STOP AND FRISK

STATION

STOP






ARREST

(reasonable suspicion criminal activity is afoot)
      (probable cause)

-if there is an illegal seizure evidence seized can’t be used as evidence

-Seizure:  in view of all of the circumstances surrounding the incident reasonable person in situation would have believed that he was not free to leave

-occurs when police take custody of a person with physical force to restrain them from leaving

-seizure can be only brief detention

-investigative stop:  intrusion is minimal and government interest is high


-requires reasonable suspicion of criminal activity

-use of profiles OK for reasonable suspicion

-limit to an investigatory stop


-can only stop and ask


-too far to take to an office

When Can a Car be Subject to an Investigatory Stop

-can’t just randomly stop a car

-must have reasonable articulable suspicion that motorist is unlicensed or auto isn’t registered or in criminal activity

-if pulled over—seizure

-if stopped on street and asked question there is no seizure

Fixed Checkpoints
-state may have checkpoints for sobriety or boarders

-because the state interest is great

-may also have road blocks for felon

-limit are stops where the primary purpose was to detect evidence of ordinary criminal wrongdoing

-boarder stops rules are different

-in general they have the right to stop, id, prove right to enter country, right to search person and luggage

-justification is that US has right to protect boarders

(b) Investigatory Seizures of Property

-seizure of personal property is per se unreasonable unless it is accomplished pursuant to a warrant

-can hold the property while getting a warrant

-must be only for a reasonable time

8. Exigent Circumstances

-police can dispense with a warrant when they are faced with exigent circumstances

-ex. if they hear shots they have a right to respond

-could include search for evidence when there is a threat it will disappear


-ex. blood alcohol

Hot Pursuit

-in hot pursuit of a criminal police can search for a person in a house, etc. without a warrant

-scope is as broad as may reasonably be necessary to prevent the dangers

IV. ENTRAPMENT AND DUE PROCESS

A. The Entrapment Defense

-affirmative defense

-only occurs when the criminal conduct was the product of the creative activity of law enforcement officials

-police can’t create crime

-not constitutionally based


Defendant Must Show:

1. trapped by the government / inducement

2. ∆ was not predisposed to commit the crime

-once ∆ shows inducement then it is government’s burden to show ∆ was predisposed beyond a reasonable doubt

-if predisposed then defense doesn’t apply

-Subjective standard:  majority approach

-Objective standard:  focuses on conduct of the police and not mind of ∆

Sherman v. US:  undercover agent tried repeatedly to get addict to sell him drugs / was entrapment

B. Due Process and Outrageous Government Conduct

-backup in case entrapment doesn’t work

-rarely been accepted

-due process of 5th amendment / substantive

-due process clause provides protection against outrageous government conduct in cases involving extreme levels of governmental participation in criminal activities

-so outrageous that due process principles would absolutely bar government from invoking judicial process to obtain a conviction

V. POLICE INTERROGATIONS & CONFESSIONS

-confessions are useful / primary evidence

A. Pre-Miranda Doctrines

-prior to the Miranda decision the court created 3 different doctrines to regulate police interrogations

1. Pre-Miranda Due Process

-due process requires that state action shall be consistent with the fundamental principles of liberty and justice which lie at the base of all our civil and political institutions

-state can’t use techniques which would make even an innocent person confess

-want truthful confessions / reliability

-objective standards / voluntariness test


-whether ∆ will was overborne at the time he confessed

-confession must be made freely, voluntarily and without compulsion or inducement

2. The McNubb-Mallory Rule

-may not be unnecessary delays before arraignment

3. The Sixth Amendment “Right to Counsel” at Interrogation

-person is entitled to a lawyer during interrogation when the process shifts from investigatory to accusatory

-extended from traditionally requirement only right at trial

-then extended when taken in for questioning

-Critical Stage Analysis:  get counsel when become focus of investigation and may effect defense at trial

B. The Fifth Amendment and Miranda

-right violated by interrogation is 5th amendment privilege against self-incrimination

-5th amendment always applied at trial / extended to pre-trial

-Must be warned prior to any questioning that he has the right to remain silent that anything he say can be used against him in a court of law that he has the right to the presence of an attorney and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires

-if the warning is not given then confession is out / bright line rule

-if give warning then presume voluntary

-must be in custody to invoke

C. Miranda’s Application

-Miranda only applies where there is custody and interrogation

1. Custody

-objective standard:  how a reasonable man in the suspects shoes would have understood his situation / formal arrest or restraint on freedom of movement

-subjective intent of police to arrest is irrelevant

-custody always involves seizure but seizure not always custody

2. Interrogation

-police are not allowed to interrogate a person in custody if they fail to give warnings beforehand

-may not interrogate a person if they have not obtained a valid waiver of rights

-if invoke rights police may not interrogate the person because they are supposed to cut of questions at that point

-Test:  direct questioning or functional equivalent

1. question after person in custody

2. reasonably likely to evoke an incriminating response from suspect

-5th amendment applies only to testimonial self-incrimination not to exhibiting characteristics

-ex. video tape field sobriety test OK / not interrogation so not protected under Miranda

           Routine Booking Questions


           -exception to questions that can be asked without violating Miranda

           -name, address, height weight, eye color, dob, current age

           Public Safety Exception

-police need not give Miranda warnings to people in custody before asking questions that are necessary to secure their own safety or the safety of the public

-these statements can be used against the defendant

-statement can still be attacked on due process grounds

3. Adequate Warnings

-statements have been attacked because a criminal defendant claims that his waiver was bad because the warnings were inadequate

-a person may also claim that for the waiver to be valid more information should have been added to the warnings

-Rule:  the 4 Miranda warnings must be given

-if one is left out the court will throw out confession

-if the language is changed or added it is not fatal

4. Waiver

-prosecution must prove that the suspect knowingly, voluntarily, intelligently waived rights by a preponderance of the evidence

-not same level of waiver required for right to counsel

-voluntarily means free or deliberate choice / knowing the nature of the right and consequences of abandonment of it

-totality of circumstances test

-silence does not equal waiver

-How much does the suspect have to know: 



-police don’t have tell about the subject of the questioning / subject need not be known

-OK to accept an oral statement if suspect refuses to give a written one

5. Invocation of Miranda Rights

-Old Rule:  if the suspect invokes his right to remain silent or right to counsel the police are required to cease all questioning

-courts have distinguished between the right invoked (5th or 6th)

-waiver can be temporary and can assert right later

-can interrogate again after defendant in first interrogation invoked Miranda if different crime / if same crime probably can’t unless new evidence is found

-if defendant asks for counsel then police can’t question again

-the only way police can talk to D is if the D approaches them

-court is more protective of 6th amendment right

D. Post-Miranda Sixth Amendment Law

-per Massiah the right to counsel attaches when adversary proceedings begin (indictment)

-reason—defendant could suffer harm at that stage that would affect later representation

-Escabedo focus of the investigation is BAD LAW

-even post Miranda there still is a separate 6th amendment right

1. Reliance on Counsel and Waiver

Brewer v. Williams

-Christian burial conversation between 2 cops while they were driving defendant who already had counsel

-defendant led them to the body of the victim

-could have used Miranda to throw out confession

-court used 6th amendment / more protective of it

-when adversary proceedings have commenced against an individual he has a right to legal representation when the government interrogates him

2. “Deliberate Elicitation”

-if a confession is obtained by the government after 6th amendment is invoked by no action of the government then there is no violation

-ex. jail plants

-defendant must demonstrate that the police and their informant took some action beyond merely listening that was designed deliberately to elicit incriminating remarks

3. Warnings and Waivers

-a waiver of counsel is valid if the accused who waived his rights during post indictment questioning made sufficiently aware of his right to have counsel present during the questioning and of possible consequences of a decision to forgo the aid of counsel

-waiver must be knowingly and intelligent

-Miranda will be enough

4. Invocations, Waivers, and the Interplay Between Massiah and Miranda Rights

-general rule is that the police cannot interrogate after right to counsel has been asserted

-6th amendment is offense specific

-if right is invoked in one crime the police can then ask about another offense even if the same facts

E. Post-Miranda Due Process of Law

-continues to apply

-may be situation where only due process can be used to argue that a confession should be excluded

VI. IDENTIFICATION PROCEDURES

-privilege against self-incrimination doesn’t apply to lineups

-5th amendment only applies to testimonial evidence / lineups show characteristics

-even if have to say something not protected

-blind lineup is 2 separate lineups only 1 with suspect

-confrontation takes victim to perpetrator 

A. The Sixth Amendment

-get an attorney during lineup / critical stage

-but no right to attorney at photo id by gov / taking a handwriting sample

-because an id in court may be tainted by lineup and then attorney can’t help defendant

-there is a danger of suggestion—leads to wrong identification at lineup—harmful at trial

-it would be unclear whether witnesses at trial recognize defendant from the crime or from the lineup

-Examples of Suggestiveness:


-suspect is only one in lineup fitting general description


-questions asked


-clothing


-reaction of police

-To Challenge:


-if the lineup is unduly suggestive—due process objection


-attorney will know because they are present / can also object at time

B. Due Process Considerations

-if there is an unfair lineup procedure and based on the totality of the circumstances it violates due process then thrown out

-lineup can be admitted even though some suggestiveness if reliable

-Factors:  opportunity of witness to view the criminal at the time of the crime, the witness’ degree of attention, the accuracy of the witness’ prior description of the criminal, the level of certainty demonstrated by the witness at the confrontation, and then length of time between the crime and the confrontation

-defendant must process due process argument by clear and convincing standard
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