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FRE 101: Scope

· These rules are to be used in the Federal Court system

FRE 102: Purpose and Construction

· To secure fairness

FRE 614: Calling and Interrogation of Witness by Court

· A judge is not a mere moderator, but is the governor of the trial

· On its own motion or suggestion of a party the court may call a witness and all parties may cross-examine

· The court may interrogate a witness called by itself or a party

· An objection may be made at the time or next available time when the jury is not present

FRE 611: Mode and Order of Interrogation and Presentation

(a) Control by Court:

· The court shall exercise reasonable control over the mode and order of interrogation

FRE 706: Court Appointed Experts

· The court can call an expert

FRE 104: Preliminary Questions

(a) Questions of Admissibility Generally

· Admissibility of evidence should be determined by the court:

· Not bound by the rules of evidence except with respect to privileges

· Judge will review in camera to determine if privilege exists

(b) Relevancy Conditioned on Fact

· When the relevancy of evidence depends upon the fulfillment of a condition of fact the court shall admit it upon the introduction of evidence sufficient to support a finding of the fulfillment of the condition

· Judge will look at preponderance of the evidence

(c) Hearing of Jury

· Outside of hearing of jury:

· Admissibility of confessions shall in all cases be

· When the interests of justice requires

· When an accused is a witness and so requests

(d) Testimony by accused

· The accused does not become subject to cross-examine on other matters, just by testifying upon a preliminary matter

(e) Weight and Credibility

· This rule does not limit the right of a party to introduce before the jury evidence relevant to weight and credibility

FRE 103: Rulings on Evidence

(a) Effect of Erroneous Ruling

· Error may not be predicated unless a substantial right of the party is affected

(1) If ruling admits evidence: must object timely and state specific grounds
(2) If ruling excludes evidence: the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked

i. Ways to describe evidence

1. Examine witness on record

2. Counsel testimony

3. In writing by counsel

4. In writing by witness

ii. Allows judge to make an informed decision

iii. Creates a clear record for appeal

· Once court has made a ruling on the record, either at or before trial, a party need not renew an objection or offer of proof to preserve a claim of error for appeal; If ruling is conclusive, must object again when it happens

· Object to protect record

(d) Plain Error

· Court will not allow you to invite error

· Cannot introduce inadmissible evidence and then ask for reversible error

· Assume judge only relies on admissible evidence

· If judge keeps out admissible evidence it is reversible error

FRE 105: Limited Admissibility

· Multiple admissible doctrine – can let in evidence, upon request, that is admissible against one party, but not another, and shall restrict the evidence by instructions

· These do not work very well; only have to be given on request

· Some forms of evidence

· Some parties and not others

FRE 106: Remainder of or Related Writings or Recorded Statements
· Other party can say that there is more in a writing when one party introduces only a part of the document

Burden of Proof

1) Burden of production (going forward) prima facie

· P comes to court and has burden of production to get past a directed verdict

· Need Substantial evidence

1.  Consider all evidence in a light most favorable to the non-moving party

2.  Could reasonable jurors differ with the motion or would reasonable jurors have to find for the moving party

· Prosecution does not have to disprove every hypothesis of innocence

· No direct verdict for prosecution

2) Burden of persuasion

· How much evidence do you have to have to persuade jury

1. Preponderance (probable) – civil

2. Clear and convincing (highly probable)

3. Reasonable doubt (almost positive) – criminal

· Burden can switch in civil trial but not criminal

· Is a due process problem

· Standard in criminal trial provides for concrete substance for presumption of innocence

Elements

· Material facts or Facts of consequence

· Duty

· Breach

Must introduce evidence

· Injury
(
on all 4 to cover burden

· Causation

of going forward

· The “scintilla” rule – you can go to jury if you have introduced at least a scintilla

· Now some courts say substantial

· Circumstantial evidence may be used

Inference – (prima facie case) Gets plaintiff to jury

Presumption – Shifts burden of going forward (i.e. verdict given if other side presents no evidence)

· There are times that circumstantial evidence is so strong that you believe certain things

· Two types

· Rational

· Procedural – in order to be efficient

FRE 301: Presumption in General in Civil Actions and Proceedings

· Thayer-Wigmore Rule – (Bursting Bubble Theory) – presumption disappears and becomes an inference ( all evidence goes to jury

Morgan Rule – Presumption shifts burden or persuasion (turns everything into an affirmative defense

· Inference is kind of evidence that gets D past directed verdict

· Majority ( if presumption is given the burden of production shifts to D to rebut; still remains as an inference

Criminal

· Permissive Presumption (inference) – Allows jury to look at evidence (infer), but does not require

· Mandatory Presumption (presumption) – It tells trier of fact he must find element

If you claim presumption in a criminal case would it be true all the time? NO ( can have inferences

Order of Proof - Right to Open and Close

· Rarely will the D have the right to open and close

· Based upon the person with the burden of proof; the person trying to change the status quo

Pretrial

P – opening statement

D – opening (can defer till later)

P – case it chief ( P witness1 direct; D witness1 x-exam ( witness2,3,4… ( P rests

D – case in chief ( D witness1 direct; P witness1 x-exam ( witness2,3,4… ( D rests

P – rebuttal witnesses

D – rebuttal

Jury instructions

D- closes

P- closes

· P cannot put on a little evidence and hold back better witnesses till the end

· Rebuttal is used to defeat the D, not establish P’s case

FRE 611: Mode and Order of Interrogation and Presentation

(a) Control by Court

· Court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make effective the ascertainment of the truth (2) be timely, and (3) protect witnesses.

· Counsel can ask witness to tell jury what happened (narrative); nothing is inherently wrong with this, but court can stop it.

(b) Scope of Cross-Examination

· Sentence 1

· Scope of Direct Rule – on x-exam you can only ask questions within the scope of the direct exam ( or relating to credibility of that witness

· Sentence 2

· Wide-Open Rule – anything that is relevant to the case can be asked; with discretion being used by judge

· Liberally interpreted to allow trial courts discretion

(c) Leading Questions

· Leading questions should not be used on the direct exam of a witness except as may be necessary to develop the witness’ testimony.  Ordinarily leading question should be permitted on x-exam.  When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions

· Leading questions should not be used on direct exam and matters effecting the credibility of the witness, except:

· To develop witness’ testimony (background material)

· During cross-exam ( ordinarily done

· When a party calls a hostile witness, an adverse party witness, identified to be with adverse party

· Prosecution calls witness(direct(should not be leading(witness is evasive(can ask leading0

Relevancy

1. Irrelevant evidence is inadmissible

2. Relevant evidence is admissible unless some other rule does not allow it

FRE 401: Definition of “Relevant Evidence”

· Relevant evidence is a fact that tends to make a fact of consequence more or less probable

· Relevance describes relationships – something is relevant if it relates to something else

· Wealth or poverty has no ties with a negligence action

· However wealth may be relevant in a case where a seller is sending goods to someone; sellers do not send goods to someone who they know has no money to pay

· Cannot say that poverty is a motive to rob

· Can show affluence after a crime

· If only fact of consequence is did they commit a tort, then wealth doesn’t matter; however, wealth is admissible when claiming punitive damages

FRE 402: Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible

· All relevant evidence is admissible, except as otherwise provided.  Evidence which is not relevant is not admissible

FRE 411: Liability Insurance

· Evidence that a person was or was not insured is not admissible to prove negligence.  It can be used for other purposes; such as – proof of agency, ownership, control, or bias or prejudice of a witness

FRE 403: Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time

· Although relevant, evidence may be excluded if it probative value (value as evidence) is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence

· Look to see if probative value is outweighed by prejudicial danger

· Past crimes can be prejudicial – shows propensity which we do not like this
· Are there times that past events help us understand the current incident
· If it shows that a condition exists then it is relevant
· Propensity is no good
· Something else – can use to show condition – “substantially similar” 
· Hard to get in absent similar events
· Prior similar event is good – Ex: value of property sold in same location shows value of land, not whether land is bought
· Recreation is admissible – Experiments are admitted on a ase by case basis
1. Prior similar events are admissible

2. Must show something other than propensity (i.e. condition, negligence

3. Substantially similar

Character Evidence: Civil Cases

· General Theory: Just b/c someone is a bad person doesn’t mean that they committed this crime.

· Ex: B/c this dog is an old sheep killing dog ( this dog killed these

· This shows propensity

· However if fact of consequence is notice – then this could show notice

FRE 404: Character Evidence Not Admissible to Prove Conduct; Exceptions: Other Crimes
· Rule explains when you can use character

(a) Character evidence generally

· Evidence of a persons character is not admissible for purposes of proving action in conformity except

· Civil and Criminal

(1) Character of Accused

· Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution

· Criminal only

· Only used in D’s case in chief or rebuttal

· In order to use character (1) to attack credibility – after witness testifies; (2) contradict evidence – D must put character into evidence first

· In terms of character for having committed the crime only accused can raise (404(a)(1)) by reputation or opinion (405(a)) and can be rebutted by prosecution (404(a)(1)) (405(a)) with relevant specific instances of conduct

· For witness – only after they testify

· We let D bring in character to say that he is good; prosecution can then bring in specific instances if pertinent to rebuttal

(2) Character of Alleged Victim

· Evidence of a pertinent character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of the peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor

· Criminal only – D introduces victims character

· Ex: victim; violent; D knew character of victim; therefore self-defense ;404(a)(1) – prosecution can now offer rebuttal info about D if D has offered the victims character

(3) Charter of witness

· Evidence of the character of a witness, as provided in rules 607, 608, and 609

(b) Other Crimes, Wrongs, or Acts

· Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may however, by admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trail, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial

· Can be used in both civil and criminal cases

· Not propensity – other purpose – needs to prove something (i.e. intent, plan, scheme)

· Other act is similar enough – substantially similar – “signature” aspect of the crime

· Support jury finding he committed similar act

· FRE 403 – probative value v. prejudice

· Courts are not inclined to allow 404(b) evidence

FRE 405: Methods of Proving Character
(a) Reputation or Opinion

· May use testimony as to reputation or opinion

· On x-exam can inquire into relevant specific instances of conduct

(b) Specific Instances of Conduct

· If character is an essential element of a charge, claim, or defense, proof may also be made by specific instances of that person’s conduct

· Specific instances of conduct must be pertinent – in eye of beholder

FRE 406: Habit; Routine Practice
· Evidence of habit of a person or routine of organization whether corroborated or not and regardless of presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice

· Habit is different from character

· Habit – one’s regular practice of meeting a particular kind of situation. Regular responses to repeated stimulus

· Can be proven in anyway.

· Ex: custom of inspecting trucks before they leave everyday – is admissible

· Character – generalized description of one’s disposition to life.  Tendency to act in a certain way.

FRE 412: Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition
· Rape Shield Law

(a) Evidence Generally Inadmissible

· Restricts the admission of evidence – inadmissible if evidence is to show:

(2) Engaged in other sexual behavior

(3) Sexual predisposition

(c) Exceptions

(1) In a criminal case:

(A) Evidence of specific instances that someone else did it – confusion of identity

(B) Specific (prior) instances with accused

(C) Violate constitutional rights ( keeps rule constitutional

(2) In a civil case:

If otherwise admissible under these rules

FRE 413, 414, and 415

· Exception to propensity rule in Adult, Children, and Civil sex cases and molestation case
There are two reasons we keep evidence out:

1. Relevance – does this tells us anything about the case

2. Policy reasons

FRE 407: Subsequent Remedial Measures

· When after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product or design, or a need for a warning or instruction.  Does not exclude subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

· Policy reasons – it is good that companies make changes when they see that things are wrong

FRE 408: Compromise and Offers to Compromise

· Offer; promise to offer; settlement of a claim which was disputed and conduct or statement of this – Cannot be used to prove liability or invalidity of the claim or its amount

· Can use for other purposes such as witness bias

· Do not have a clear definition of dispute – does not mean litigation, could mean difference of opinion

· Policy – want settlements; this rule is to aid settlements

· If you say “I am sorry, I ran the red light” – this statement will come in.

FRE 409: Payment of Medical and Similar Expenses
· Offers to pay medical bills are also not admissible

FRE 410: Inadmissibility of Pleas, Plea Discussion, and Related Statements

· Rule to criminal cases

Judicial Notice
· Court accepts a fact without evidence; We do not expect jurors to come in as blank slates; We expect them to know things and have conscious of the community; We want jury to use its common sense

FRE 201: Judicial Notice of Adjudicative Facts

(a) Scope of Rule

· The rule governs only judicial notice of adjudicative facts

· Adjudicative facts = facts which the law is applied in the process of adjudication

· Facts that are at issue

· Clearly can be noticed

· Legislative facts – facts not in issue but help the judge determine the law

· What are patent laws made for?

· Look to legislative history to supply the court with background facts to establish legal principle

· Not confined to facts which are indisputable

· No rule limiting judicial notice of legislative facts

(b) Kinds of Facts

· A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned

(c) When Discretionary

· A court may take judicial notice whether requested or not

(d) When Mandatory

· A court shall take if requested by a party and supplied with the necessary information
(e) Opportunity to be Heard

· A party is entitled upon timely request to an opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter noticed.  In the absence of prior notification, the request may be made after judicial notice has been taken.

(f) Time of Taking Notice

· Can be taken at any stage of the proceeding

(g) Instructing Jury

· In a civil action, the court shall instruct a jury to accept as conclusive and fact judicially noticed.

· In a criminal trial, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially noticed.

· Jury has the right to reach the wrong decision

Types of Evidence (THINGS)

Real – Chain of custody

· Direct part of incident

· Ex: bottle has something weird in it ( take bottle home and give it to lawyer a month later ( don’t know how well it was preserved: Therefore bad chain of custody

· Easy to say that something depicts an object or scene, but hard to prove that it is the same and in the same condition as it was the day of the incident

· Have to prove an absence of tampering

· X-ray looks demonstrative, but is usually used as real evidence

Demonstrative – Fair and accurate depiction of scene or item

· No probative value in itself, but aids the understanding

· Pictures are usually demonstrative aids, but sometimes may be used as real evidence

· Video is a good demonstrative evidence – witness can testify that the movie depicts the scene

· Remember rule 403 – do not want to prejudice jury

· “Jury View” – allowing a jury view is within the court’s discretion

· View does not replace evidence, it is just demonstrative

· A jury can look at evidence more closely, just cannot do something different with the evidence

Remember
1. Can I authenticate the document

2. Does it meet the best evidence rule

3. Does it pass the hearsay rule

Authentication

FRE 901: Requirement of Authentication or Identification 

(a) General Provision

· The requirement of authentication or id as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims

(b) Illustrations

· Only examples, not limited to these ways

(1) Testimony that a matters is what it is claimed to be

(2) Nonexpert opinion on handwriting – recognize it from past experience

· Lay witness

(3) Comparison by trier or expert witness with specimens that have been authenticated

(4) Distinctive characteristics and the like: appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances

(5) Voice ID: whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the speaker

(6) Telephone Conversations: by evidence that a call was made to a number assigned by the phone company to that person or business, (A) in the case of a person, circumstances, including self-id, show that the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone

(7) Public Records or Reports: evidence that a writing authorized by law to be recorded or filed and in fact done

(8) Ancient documents: Evidence that a document or data compilation, in any form (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place you would expect it to be, and (C) it has been in existence for 20 years or more

(9) Process or system

(10) Methods provided by statute or rule

· The other side may still attack; these rules are just to see if the jury will see the document; evidence sufficient to support a finding

· Reply Letter Doctrine – send a letter and get one back that discusses your letter

· Reply is authenticated by doctrine

Items can also be self authenticated – FRE 902 

And remember FRE 106: Rule of completeness

Best Evidence Rule

FRE 1001: Definitions

(1) Writings and Recordings

· Writings and recordings consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse … or other form of data compilation

(2) Photographs

· Includes still photos, x-ray films, video, and motion picture

(3) Original

· An “original is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it.  An “original: of a photo includes the negatice or any print therefrom.  If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an “original.”

(4) Duplicate

· A “duplicate” is a counterpart produced by the same impression as the original, or from the same matrix or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or b chemical reproduction, or by other equivalent technique which accurately reproduces the original

FRE 1002: Requirement of Original

· To prove the content of a writing, recording or photograph, the original writing recording or photograph is required, except as otherwise provided in these rules or by Act of Congress

· Rule only applies to the contents of a writing

· Do not need to bring in to show that something is not in a writing

FRE 1003: Admissibility of Duplicates

· A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original, or (2) it would be unfair

· Court’s have held that a duplicate original is a carbon copy/Xerox copy

FRE 1006: Summaries - Exception

· Must be voluminous

· Presented in the form of a chart, summary or calculation

· Cannot conveniently be examined in court

· Originals or duplicates shall be made available to other parties at a reasonable time and place

FRE 1004: Admissibility of Other Evidence of Contents – Exception

· The original is not required, and other evidence of the contents of a writing, recording or photo is admissible if:

(1) All originals have been lost or destroyed, unless they have been lost or destroyed in bad faith

(2) No original can be obtained

(3) At the time the party had control of the document, that party was not put on notice that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing
(4) Is not related to a controlling issue

There are no degrees of secondary evidence ( written or oral

Testimony
     Competence ---------------------------------------------------Attacking Credibility

Are we going to let witness testify?

  Every witness can have credibility attacked

· To be competent one needs the:

· Ability to observe

· Ability to remember or recall

· Ability to communicate

· Do not have to be able to speak; all that is needed is that testimony can be understood

· Can person get story across?

FRE 601: General Rule of Competency
· Every person is competent except as otherwise provided

· Look to state law for competency rules 

· It is hard to declare someone incompetent

FRE 603: Oath or Affirmation
· Every witness shall be required to declare that the witness will testify truthfully

· Court should use least restrictive means of obtaining an oath or affirmation

· But in a form calculated to awaken the conscience and impress the witness’ mind with the duty to tell the truth

FRE 602: Lack of Personal Knowledge
· A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter

· This evidence may consist of the witness’ own testimony

· Lay witness – personal knowledge

· Expert witness - opinion

FRE 604: Interpreters
· Subject to oath and rules relating to the qualification as an expert

FRE 605 & 606: Competency of Judge & Juror as Witness
· A judge may not testify

· A juror may not testify

FRE 615: Exclusion of Witness
· At the request of a party the court shall order witnesses excluded so that they cannot hear the testimony of other witnesses, and it may make the order of its own motion.

· This does cannot exclude:

1. Any party

2. Party’s representative

3. A party whose presence has been shown to be essential to the presentation of the case

4. A person authorized by statute to be present

Must go over witness testimony with your witness; prepare them; cannot give them answers.  Therefore, counsel can tell witness what others have said even though they have been sequestered

FRE 611: Writing Used to Refresh Memory
· Sometimes called refreshing recollection or “present recollection refreshed” 

· Evidence in the case is the witness’ memory, not the instrument used to refresh it

· Anything can be used to jog your memory

· The question is “do you remember?” – things can be used to refresh memory, but witness must remember the evidence they are testifying to

·  If witness says they don’t remember ( hearsay problem (exception is “past recollection recorded”

· When witness is testifying fro memory and uses notes that is ok

· However, opposing side has the right to see and examine the notes and to use them on cross-exam

· This applies to things that the witness uses before trial too.

· Evidence obtained through hypnosis is generally not admissible

FRE 701: Opinion Testimony by Lay Witness

· If a witness is not testifying as an expert (a lay witness – look to FRE 602), the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are

· Rationally based on the perception of the witness

· Helpful to a clear understanding of the testimony

· Not based on scientific knowledge
· Cannot describe facts ( must give an opinion of the situation

· We let lay people estimate all the time

· Can give opinion of the speed of a car ( rationally based, helpful, no science

· Did driver have time to stop ( not helpful opinion

FRE 702: Testimony by Experts

· If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.

· Is method of analyzing valid? Not kind of thing a lay witness can testify to

· Frye test – must be a general acceptance in the scientific community
· Court was not willing to except science until the scientists are
· Valid theory “science’ – not junk science
· Valid to thing
· Valid application
· Valid witness
· This test has been superseded by FRE 702
· Factors under 702
· Can it be tested
· Peer review
· Measure rate of error
· General acceptance – Frye test is now a factor
· Daubert – must be scientific, technical or other
· Flexible test – to be used when looking at this type of evidence
· See if expert is reliable, if science is reliable – trial courts discretion
· Handwriting – don’t need expert
· Can show similarities
· Science is not good enough to say who author is
· Eyewitness ID – good for jury to know this info
· This is an aid to the jury; who can ignore it

· Do you have someone who can explain?

· Use FRE 403 – math valid; foundation valid; must outweigh prejudice of jury being overwhelmed by expert

· Very liberal standard – courts are inclined to let people testify as experts

· Do not necessarily want to stipulate to the qualifications of expert – want to convince jury of their expertise

· Make sure that the expert is an expert in what he is testifying to

· Lineup with issues in case

· “False credentials”

FRE 703: Bases of Opinion Testimony by experts

· The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion o inference to be admitted.  Facts pr data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect

· All substantial facts proven by evidence – must be supported by the evidence

· Facts or data must be

· Perceived by witness

· Made known at hearing – hypo

· Made known before hearing

FRE 705: Disclosure of Facts or Data Underlying Expert Opinion
· No need to first testify to the underlying facts or data that leads to the opinion

FRE 704: Opinion on Ultimate Issue

· Cannot ask witness a legal question

· Can ask questions that end up giving the answer but are phrased in terms related to witness expertise

(1) Witness must be qualified

(2) Form opinion with FRE 703 evidence

(3) Facts do not need to be admissible

Types of Witness Issues

· Bolstering – Bring in support of truth telling on direct

· Cannot bolster with polygraph or by standing up

· Impeachment – Challenge on x-exam

· Intrinsic – get them to admit

· Extrinsic – use outside evidence to show statement is false

· Rehabilitation – Done on rebuttal

· Generally not allowed until your witness’ credibility has been impeached

· Theory at common law was that you could not impeach your own witness

FRE 607: Who May Impeach
· The credibility of a witness may be attacked by any party, including the party calling the witness

· Court looks a good faith – FRE 403 balance

· Is impeachment evidence used to attack witness not prove fact of consequence

· Jury is entitled to know who witness is, where he lives, what his business is ( proper background for the interpretation of his testimony

· Do not have to explain why you ask questions

· If you cannot cross-examine a witness, then you should move to strike direct

· Ex: can show that witness may have a bias because they have the same insurance (interest) ( FRE 411 other purpose for using Insurance

· Probative for witness credibility not fact of consequence

FRE 610: Religious Beliefs or Opinions

· Cannot ask about religious beliefs to show credibility

FRE 608: Evidence of Character and Conduct of Witness

(a) Opinion and Reputation Evidence of Character

· Can attack or support the credibility of a witness in the form of opinion or reputation; (1) only as to character for truthfulness or untruthfulness and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise

· Remember you can only support after reputation has been attacked

· Ex: 

· Direct (girl) – he is a child molester

· Direct (D) – she is not believable

· Can admit evidence of truthful character only after the character of the witness has been attacked by opinion or reputation evidence

(b) Specific Instances of Conduct

· Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of a crime as provided in FRE 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness’ character for T or unT, or (2) concerning the character for T or unT of another witness as to which character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused’s or witness’ privilege against self-incrimination.

· Limits to show general character of T to intrinsic evidence not extrinsic

· But when facts are raised and you have extrinsic evidence that is inconsistent you can use it.

FRE 609: Impeachment by Evidence of Conviction of Crime

(a) General rule

· For the purpose of attacking the credibility of a witness

(1) “Felonies” – punishment of death or imprisonment of more than one year

* Witness who is not the accused: convicted of a crime may be introduced unless 403 keeps it out

* Witness is accused: conviction may be admitted only if the court finds that the probative value outweighs prejudice

· Think about balancing test

(2) Evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment

· Witness is always allowed to explain answer

(b) Time limit

· 10 year limit – date of conviction or release, whichever is later

· Unless in interest of justice it should be admitted

(c) A conviction is not admissible if pardoned because of innocence

(d) Generally adjudication of a juvenile is not admissible

(e) Evidence of a conviction is admissible even if there is an on going appeal

FRE 613: Prior Statements of Witness

(a) Examining Witness Concerning Prior Statement

· In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at the time, but on request the same shall be shown or disclosed to opposing counsel

· Every time he told the story he said different things – can use to show he tells different stories – in general makes errors in his testimony

· It would be hearsay to use prior statement to show/prove what he said happened

(b) Extrinsic Evidence of Prior Inconsistent Statement of Witness

· Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interest of justice otherwise require.  This provision does not apply to admissions of a party-opponent in FRE 801(d)(2)

· Give an opportunity to explain inconsistency

· Opposite party has opportunity to interrogate the witness

Hearsay
FRE 802: Hearsay Rule
· Hearsay is not admissible except as provided by these rules or by other rules

· Ought to have right to confront witness

Witness

                       /
\

     -Ambiguous
-erroneous memory

    -Insincere

  -faulty perception

       
/

        \

Declarant

       Jury

· When words commit the crime (verbal acts) it is not hearsay

· The words created the legal obligation

· Not hearsay if statement is being used to show what somebody thought about some one.  

“He is cruel” – cannot use to show he is cruel only that she thought he was

FRE 801: Definitions

(a) Statement

· A statement is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

(b) Declarant

· A declarant is a person who makes a statement

(c) Hearsay

· Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove truth of the matter asserted.

· Statement - must be intending to assert something

· Intended assertions only, not implied

· Truth of the matter asserted – only when we care what was said, not if person heard what was said

· No x-exam

· No way to test memory

· Not under oath

(d) Statements Which Are Not Hearsay
(1) Prior Statement By Witness

· The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a depo, or (B) consistent with the declarant’s testimony and is offered to rebut an express implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person

· (A) Certain conditions must be met:

· Declarant testifies at trial and is subject to x-exam about the statement

· Prior inconsistent statement was made under oath subject to penalty of perjury

· (B) Motive:
· At accident – W says light is red
· 2 days later – W learns that his brother was driving the car
· 4 days later – W says light was green
· 6 months later on direct – W says that light was red
· x-exam – prior inconsistent (613)
· re-direct – prior consistent statement shown before motive
· (C) ID
· Can even be an ID of a photograph
(2) Admission By Party-Opponent

· The statement is offered against a party and is (A) the party’s own statement, in either individual or representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject matter, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.  The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under (E)

· Party-Opponent

· Statement made is inconsistent with position person is taking at trial – does not have to be inconsistent with some other statement

· Does not have to be a statement against himself

(A) Can use statement made by opponent

(B) When confronted with something you will refute it if not true – manifest an adoption of its truth

(C) Statements made as a party’s agent and which the trier of fact may evaluate as it sees fit

(D) Made by agent concerning relationship

(E) Conspiracy

a. Must be a conspiracy

b. Statement made by a coconspirator

c. During the conspiracy

d. In the furtherance of the conspiracy

i. No just idle chatter

· Statement alone is not sufficient to establish c, d, or e

Confrontation Clause

· Purpose of clause: oath, x-exam, jury observe

· Just need the opportunity to x-exam

· Testimony must be trustworthy and indicia of reliability

· Cured in firmly rooted hearsay exceptions

· Good faith effort to bring witness to trail

FRE 803: Hearsay Exceptions; Availability of Declarant Immaterial

(1) Present Sense Impression

· A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition or immediately thereafter

· A person watching gives a good description

(2) Excited Utterance

· A statement relating to a startling event made while the declarant was under the stress of excitement caused by the event or condition

· While under stress of the event; don’t have time to lie

· Startling event

· Statement relates to event

· While under distress of event (no time to reflect)

· Part of the event or witness to it

(3) Then Existing Mental, Emotional, or Physical Condition

· A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.

· Past state of mind is not admissible

· Present is admissible

· Future is admissible – what declarant intends to do

· Can use statement to show another’s action

· I intend to go there with Kimberly

· Shows Kimberly probably went

· Must be relevant to something in the case

(4) Statements for Purposes of Medical Diagnosis or Treatment

· Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

· Past or present sensations


· Causation issues

( reasonably pertinent to dx or tx 

· Medical history

· Made to treating doctor or expert for trial

· Can be EMI, nurse, children telling caretaker ( anyone for dx or tx

(5) Recorded Recollection

· A memo or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly.  If admitted, the memo or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party

· Witness testifies that they do not currently remember
· Insufficient recollection

· Once had the knowledge

· Made or adopted at or near time when fresh

· Correct when made

(6) Records of Regularly Conducted Activity

· In any form (paper, computers)

· Made at or near the time

· Made by or from a person with knowledge

· If info is kept in regular course of business

· Certified by custodian or certification

· Unless something indicates lack of trustworthiness

(7) Absence Of Entry In Records Kept In Accordance With The Provisions Of (6)

· Can be used to probe facts you didn’t gather

(8) Public Records and Reports

(A) What is going on in office

(B) Agency reports; however, in criminal cases reports are excluded – cop must testify

a. Ministerial functions are ok v. Investigative report

i. Previous case info not investigation

(C) Investigations in civil proceedings are admissible unless the lack trustworthiness

(16) Statements in Ancient Documents

· Statements in a document in existence twenty years or more the authenticity of which is established

(18) Learned Treatises

· Can be used not only to impeach but as evidence

· Called to the attention on x-exam or used on direct

Is established as authority by (1) admission of witness, (2) other expert witness, or (3) judicial notice

(21) Reputation as to character

FRE 804: Hearsay Exceptions; Declarant Unavailable

(a) Definition of unavailability

(1) Is exempted because of a privilege; judge agrees about privilege

(2) Even if ordered to testify (no privilege) and witness refuses to take the stand

(3) Testifies to the lack of memory

(4) Death, physical illness, mental illness

(5) Is absent from the hearing and the proponent of statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under (b)2, 3, or 4, the declarant’s attendance or testimony) by process or other reasonable means

i. If witness statement falls under 2, 3, or 4, then can use (a)(5) to show unavailable if a depo is not available

ii. If depo is available then witness is not unavailable

(b) Hearsay Exceptions

(1) Former Testimony

· Testimony is given as a witness at another hearing or the same or a different proceeding, or in a depo taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is offered, or in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop testimony by direct, cross, or redirect examine

· Look for opportunity

· Similar motive

· Predecessor in Interest – as long as party would have had similar motive to develop the testimony and had an opportunity to

(2) Statement Under Belief of Impending Death

· Belief of impending death

· Unavailable

· Statement concerning the impending death

· Prosecution for homicide or civil action (other criminal cannot use)

(3) Statement made against interest

· A statement which was at the time of its making so far contrary to the declarant’s

· Pecuniary interest ( no you don’t owe me money

· Proprietary interest ( no I don’t own that

· Subject you to liability civil or criminal

· Render a claim invalid

· Also can bring in parts of statement that this is concerning

· A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement

· Need extra evidence

(6) Forfeiture by wrongdoing

· A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and id procure the unavailability of the declarant as a witness

FRE 807: Residual Exception (Catchall)

· Is there something about the evidence that leads you to believe that it is trustworthy

· Treating new and presently unanticipated circumstances

· When another exception almost works

FRE 805: Hearsay Within Hearsay

· Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules

