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I. Introduction

A. Ks – when one party obligates himself to another; an expression of preferences

1. Breach – a change of preferences

II.  Damages

Breach









III. Expectation Damages (Hawkins, Hooker, Barnes, Tongish)

A. Definition – The court attempts to put the P in the position she would have been in had the K been performed by the D; the preferred measure

B. Expectation Damages formula ( D = Loss in value created by breach + other loss – cost avoided – loss avoided (If nonbreacher takes a step to lessen his loss)

C. Breach of K ( Difference between market value and K price

D. Foreseeability (Limitation on expectation interest)

E. (Hadley v. Baxendale) In an action for breach of K, Ps are only entitled to recover the measure of damages both parties may reasonably foresee as a result of the breach.

1. Arise naturally in the great multitude of cases from the breach of K itself (foreseeable if in every case like this, this damage would occur

a. Damages does not have to be foreseen but foreseeable

2. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know (special)

F. R. 2d. K §351
1. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the K was made

2. Loss may be foreseeable as a probable result of a breach b/c it follows from the breach

a. In the ordinary course of events

b. As a result of special circumstances, beyond the ordinary course of events that the party had reason to know

3. A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice requires in order to avoid disproportionate compensation

G. Certainty of Harm (Limitation on Expectation Interest)

H. The P may only recover for losses which he establishes w/ reasonable certainty and must show he has losses and amount of losses w/ reasonable certainty

I. (Chicago Coliseum Club v. Dempsey “Breaching Boxer”)  An aggrieved party may not recover special damages (lost profits) unless such damages are definite and certain.

J. If lost profits are too speculative, the court will use reliance damages

K. (Mistletoe “The Grateful Breach”) Where one party to a K makes expenditures in preparation for performance under a K, the proper measure of damages for breach includes the recovery of her investment in order to return her to the position she would have enjoyed had the K been performed 

L. Reliance damages will never exceed expectation damages ( b/c breacher has to prove loss

M. Avoidability / Mitigation (limitation on expectation interest)

N. Definition – where a P might have avoided a particular item of damages by reasonable effort, w/o undue risk, burden, or humiliation, he may not recover for that item if he fails to make such an effort
1. The P has a duty to mitigate, but he is not obligated to do so

a. (Rockingham Co. v. Luten Bridge Co. “We don’t need your stinking bridge”) After repudiation of performance by one party to the K, the other party cannot continue to perform and recover damages based on full performance

i. As a breacher you cannot continue deliberately amassing damages and expect to be paid for them ( wasteful ( why we have these rules in place

O. Must make a reasonable effort to mitigate damages

1. Personal Service – when the K is for personal services, courts are especially lenient toward the P, and do not require him to accept any position that is substantially different from, or interior to, the once contracted for
a. Has to prove reasonable efforts in finding similar / like employment

b. (Shirley Macclaine v. 20th Century Fox) Projected earnings from other employment opportunities only offset damages if the employment is substantially similar to that of which the employee has been deprived

c. R. 2d K § 350
i. Damages are not recoverable for loss that the injured party could have avoided w/o undue risk, burden, or humiliation

ii. The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

2. Sales K – If the seller fails to deliver or delivers defective goods which the buyer rejects, the buyer must attempt to “cover” for the goods if he wants to be eligible for consequential damages; buyer must attempt to purchase substitute goods from another supplier (UCC 2-712 (1))

a. If buyer coves he gets the difference between the cost of cover and the K price plus any consequential damages (UCC 2-712 (2))
b. Seller’s choice of remedies:

i. Resale – Seller can resell the goods and recover the difference between the K and resale price w/ any incidental damages (UCC 2-706(1))
c. Repudiation ( if there is a non-acceptance or repudiation by buyer and the seller chooses not to resale, the seller recovers the difference between the K price and the market price @ the time and place of tender (UCC 2-708(1))
i. If seller doesn’t resale ( he will bear the burden of failing to mitigate, esp. if the market price falls
ii. If the measure of damages is still inadequate (you are not at expectation damages), then the measure of damages is the profit which the seller would have made from full performance and any incidental damages

d. Lost volume seller – when you have an unlimited supply of goods

i. Use when you have an unlimited supply of goods and the goods are identical in price

P. Reliance Interest

Q. Definition – the detriment that the P has incurred by changing his position in reliance on his belief that D would fulfill his part of the bargain; to put you back in pre-K position

1. One can get reliance damages if:

a. He cannot show lost profits w/ reasonable certainty

b. If a vendee under a land K sues the vendor for his refusal to convey property and expectation damages are not awardable

c. There is no legally enforceable K, but the P is entitled to some protection

R. Limitations on Reliance

1. Where the D’s only obligation under the K is to pay a sum of money (the K price), reliance damages will almost always be limited to the K price

a. So P will not get a windfall
2. Most courts refuse to allow reliance damages to exceed expectation damages, but the D has the burden of proof to show what the P’s loss would have been

3. P will normally not be permitted to recover as reliance damages expenditures made before the K was signed

S. Restitution

A.  Definition – the aggrieved party is put back in pre-K position; when the aggrieved party has partially performed by conferring something of value upon the D, a restitutionary judgment will “undo” the K by returning to the injured party the value of his performance.

1. To prevent unjust enrichment

T. How Calculated

1. The reasonable value it would cost the injured party to obtain someone to finish the work (R. 2d § 271(a))
U. Liquidated Damages

V. Definition – liquidated damages provision anticipates a breach, setting the amount to be recovered before any party fails in his obligations under the K; a pre-estimate 

B.  To be enforced:

1. The amount fixed must be reasonable relative to the anticipated or actual loss from breach and

a. It is the reasonableness of the clause as of the time of the contracting or

b. The clause is reasonable in light of the actual damages that have occurred

2. The harm caused by the breach must be uncertain or very difficult to calculate accurately, even after the fact R. 2d § 256(1)
C.   Penalties are not enforced

      1.  The purpose is to put the P in pre-K position, not in a better one



D.  Single sum damage amounts
1.  Courts are skeptical of sing sums of money that are invariant to the gravity of the breach

a. (Lake River Corp. v. Carborudum Co. “Ferro Carbo”) when a K specifies a single sum in damages for any and all breaches even though it is apparent that all are not of the same gravity, the specification is not a reasonable effort to estimate damages

b. If the fixed sum greatly exceeds the actual damages likely to be inflicted by a minor breach ( penalty ( not enforceable

E.  UCC test of enforceability UCC 2-718
1.  Stipulated damages will be enforced if reasonable

a. In light of difficulties of proof of loss

b. In light of the inconvenient or nonfeasibility of otherwise obtaining an adequate remedy

3. If liquidated damages are unenforceable ( P will usually go for expectation damages

F.  R. 2d. K 355


1.  Stipulated damages enforced if reasonable

a. In light of anticipated or actual loss

b. Difficulties of proof of loss

G.  Uncertain ( Reasonable ( Enforceable; If certain ( unreasonable ( penalty

W. Equitable Remedies

X. Definition – where money damages may not be an appropriate reward
Y. Types

1. Specific Performance – orders the promisor to render the promised performance

a. Kind of K
$
S.P.
Injunction
land

yes
yes if 
yes




       available


goods / things
yes






personal

yes
no
yes 






services

b. Not money; if court awards money ( you must prove that  $ is not good enough

2. Injunction – directs a party to refrain from doing a particular act

Z. Limitations on the use of equity

1. Money damages must be inadequate
a. May be speculative or hard to calculate

i. Involve sentimental items

ii. $ cannot purchase a substitute

· Land

2. The court’s task of enforcing and supervising the relief must not be unduly difficult

a. Personal service

AA. Land Sale K

1. Most common where specific performance is decreed

a. (Loveless v. Diehl) In a K for the sale of real property, the court may award the remedy of specific performance as a matter of course irrespective of the adequacy of the remedies at law
2. Buyer has contracted to resell ( specific performance

3. Breach by buyer ( specific performance

4. $ damages are inadequate when talking about land Ks

AB. Personal Service K

1. Specific performance will never be granted ( involuntary servitude

a. The court cannot force someone to do something

2. Courts may grant an injunction to prevent employee from working somewhere else if:

a. The employer must show that the employee’s service are unique, either b/c she has some special skill or acquired special knowledge of the employer’s business
i. Dallas Cowboys v. Harris When one having a special skill agrees to perform a service, he may be enjoined from performing service for another

· Used the uniqueness test

· One of a kind

· Service not easily obtained from another

· Not easily replaceable

b. The injunction will not be granted if its likely result will be to leave the employee w/o other reasonable means of making a living and the only other alternative is to have the K performed

i. (Ford v. Jermon) The court may no grant specific performance of a K for the rendering of personal services, thereby compelling the individual to perform exclusively for the employer for a specified period of time 

c.  Court will not force employee to continue in a bad faith work relationship w/ employer

3. Lumely ( express negative covenant (An injunction to make a party to do an act) enforced by injunction

4. Ford ( No enforcement of covenant

5. Duff ( willing to imply negative covenant and enforced it

6. Clark ( no specific performance for personal service

7. Harris ( to get injunction ( unique ( no easily replaceable

AC. Sale of Goods

1. Only get specific performance if goods are unique

a. (UCC §2-716(1)) Specific performance may be ordered where goods are unique or in other proper circumstances

i. If goods are unique, money damages are inadequate and P has to prove specific performance

· (Sedmak v. Charlie’s Chevrolet Inc. “The Pace Corvette”) Specific performance of a K for the sale of goods may be granted where the subject matter of the agreement is a sufficiently unique nature, or under similarly appropriate circumstances

ii. If there is an inability to cover or the buyer is unable to procure substitute goods w/I a reasonable time after the breach, then specific performance is likely

· (Cumbest v. Harris “Hi-Fi Case”) Generally the court will not order specific performance for the sale of an item of personal property unless there is no sufficient remedy at law, the particular property is a unique or sentimental value, or the item is not otherwise readily obtainable
AD. Restitution

1.  Restitution when other party is in breach

a. The injured party is entitled to restitution for any benefit he has conferred on the other party by way of part performance or reliance 

b. The injured party has no right to restitution if he has performed all of his duties under the K and no performance by the other party remains due other than payment of a definite sum of money for that performance.  (If nonbreacher refuses to pay breacher cannot sue for non K amount). (R. 2d K § 373(1)(2))
2. Restitution is not limited to the K price

a. Ex. ( If work done by P prior to D’s breach has already enriched D in an amount greater than K price, the entire enrichment may be recovered by P

       3.  The injured party has no right to restitution if he has performed all of his duties under the K and the only performance that remains is the definite sum of money payment by the other party

     4.



Restitution





2nd Sem.




5. Quantum Meruit – give me the value of what I have bestowed on the other party

a.  Britton ( where labor is performed under a K for a specified price, the party who fails to perform the whole of the labor contracted for can recover in quantum meruit the value of the labor performed to the degree it is greater than the damage to the other party

· P was breacher

· K amount cannot be exceeded

b. Breacher has to prove that it is unjust that nonbreacher gets to keep what the breacher has done

c. Relevant time to measure breacher’s damage is at time of breach

d. If breacher breaches in bad faith ( no quantum meruit 

6.  Restitution in favor of party in breach
e. If a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party’s breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach (unjust enrichment)

f. To the extent that, under the manifested assent of the parties, a party’s performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss. (Enforce liquidated damages clause if reasonable) R. 2d. § 374
AE. Quasi-K

1. Definition – It is created by law to prevent unjust enrichment; it rests on no evidence; it is a mythical creation of the law; the law says it shall be taken that there was a promise, when there was none

2. Damages
a. Expectation Will never be rewarded

b. Can get reliance or restitution

3. Awarding Damages where no K made
a. Emergency Services

i. (Cotnam v. Wisdom “Dead Man’s Money”) a person rendering emergency services to a person may collect reasonable fees

4. No recovery if intended as a gift

5. Quasi-K recovery by breaching party

a. P may recover his restitution interest, less the D’s damages for the breach ( quantum meruit (as much as he deserves)

i. (Britton v. Turner “Pay me for my labor”) Where labor is performed under a K for a specific price, the party who fails to perform the whole of the labor for can recover in quantum meruit the value of the labor performed to the degree it is greater than the damages to the other party

· Breacher has to prove that it is unjust that nonbreacher gets to keep what breacher has done

· K amount is the cap amount

6. A willful breach is unrecoverable

7. UCC 2-718(2) – allows for partial restitution for breaching buyer

IV. Consequential Damages

A. Definition – If the standard expectation measure does not fully compensate a party for her losses, additional consequential damages can be recovered.

V. Offer and Acceptance (Reaching an Agreement)

A.  Offer + Acceptance = K

1. To have an enforceable bargain, must have a manifestation of mutual assent

2. Offer creates the power of acceptance

3. You revoke an offer and retract an acceptance

B. R 2d K §17 Requirements of a Bargain
1. The formation of a K requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.

C. R 2d K §18 Manifestation of Mutual Assent
1. Manifestation of mutual assent to an exchange requires that each party either make a promise or begin or render a performance

D. R 2d K §22 Mode of Assent:  Offer and Acceptance

1. The manifestation of mutual assent to an exchange ordinarily takes the form of an offer or proposal by one party followed by an acceptance by the other party or parties

2.  A manifestation of mutual assent may be made even though neither offer nor acceptance can be identified and even though the moment of formation cannot be determined

E. R 2d K §24 Offer denied

VI. An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
A. R 2d K §25 Option Ks

1. Another option K is a promise which meets requirements for the formation of a K and limits the promisor’s power to revoke an offer.

      G.  R 2d K §35 The Offeree’s Power of Acceptance

2. An offer gives to the offeree a continuing power to complete the manifestation of mutual assent by acceptance of the offer

3. A K cannot be created by acceptance of an offer after the power of acceptance has been terminated

ii. R 2d K §36 Methods of termination of the Power of Acceptance

1. An Offeree’s power of acceptance may be terminated by:

a. Rejection nor counter offer by offeree or

b. Lapse of time, or

c. Revocation by the offeror, or

d. Death or incapacity of the offeror or offeree

2.  In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer

I.  
R 2d K §37 Termination of Power of Acceptance Under Option K

1.  An option K is not terminated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty
J.  
R 2d K §42 Revocation by communication from offeror Received by Offeree

1.  An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed K

e. Like Dickinson v. Dodds

K.  
R 2d K §43 Indirect Communication of Revocation

1.  An offeree’s power of acceptance in terminated when the offeror takes definite action w/ an intention to enter into the proposed K and the offeree acquires reliable information to that effect

L.  
Counter Offers

1.  A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and property a substituted bargain differing from that proposed by the original offer

2. An offeree’s power of acceptance is terminated by his making of a counter-offer unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree

M.  
UCC 2-306 Offer and Acceptance in Formation of a K

1.  Unless otherwise unambiguously indicated by the language or circumstance

a. An offer to make a K shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstance

b. An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer

2. Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance w/i a reasonable time may treat the offer as having lapsed before acceptance

N.  
UCC 2-205 Firm Offers

1.  An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such a period of irrevocability exceed 3 months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror

a. This is a form of protection

O.  
Objective Theory of Assent

1.  The meeting of minds that is essential to the formation of a K is not determined by the secret intention of the parties but by their expressed intention (Embry)

2. It is what you led others to believe, not what you believe(objectively not subjectively (Lucy v. Zehmer)

a. A person cannot say he was merely jesting when his conduct and words would warrant a reasonable person in believing that he intended a real agreement

3. If either party knows that the other does not intend what his words or other acts express, this knowledge prevents each words or other acts from being operative as an offer or acceptance (US v. Braunstein “Bad Raisins”)

a. Would a reasonable person think this is an offer

b. This is to prevent people from being taken advantage of

c. The acceptance must mirror the offer—have the same terms
P. What is an Offer
1. An Advertisement of a product is not an offer if it contains general, nonspecific terms

2. The offer has to have enough in it and the acceptance must mirror it

a. No too specific but the same

b. Quantity has to be the same

c. Have to have enough info to figure out what the deal was

3. R 2d K §26 Preliminary Negotiations

a. A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent

4. R 2d K §29 To Whom An offer is Addressed

a. The manifested intention of the offeror determining the person or persons in when is created a power of acceptance
b. An offer may create a power of acceptance in a specific person or in one or more of a specified group or class of persons, acting separately or together, or in anyone or everyone who makes a specified promise or renders a specified performance

5. R 2d K §33 Certainty

a. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a K unless the terms of the K are reasonably certain

b. The terms of a K are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy

c. The fact that one or more terms of a proposed bargain and left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance

6.  A K can be oral (Empro and Pennzoil)

a. Can talk out all of the details ( oral K

b. After conversation an write out details

i. Can be in the form of a memo or formal document

c. If decide not to have a K until a written one is performed, the parties are not bound until written on is signed

7.  Letters of intent and agreements in principle often do no more than set the stage for negotiation on details

Q. What is an Acceptance
1. An offer is valid when it is received and the other party knows about it

2. Revocation is valid upon receipt and only when the offeror knows about it

3. Everything is valid upon receipt except if it is transmitted, then Mailbox Rule applies

4. Mailbox Rule – the K is regarded as made at the time and place that the letter of acceptance is put into possession of the post office

a. Master of offer gets to choose how they make the offer (mail, email, etc.)

i. If offer by mail then reasonable to respond by mail

· Anything reasonable is the manner of the offer or something equal to or as fast as the medium used by offeror

ii.  Offeror can dictate the medium used for acceptance and substantively what needs to be done

b.  Can’t retract an acceptance once it has been mailed
i. Ex.  Acceptance mailed → calls and says ignore acceptance (retraction) → retraction received first and acceptance received 2nd
· K valid when acceptance mailed

ii. Estoppel – Equitable remedy to make sure purchaser won’t get tangled up innocently

iii. Ex. Acceptance mailed → retraction mailed → acceptance received → retraction received

· Valid when acceptance is mailed

c.  Why accepted as soon as put in mail?

i. Purchaser made an offer and he is expecting to get an acceptance, no matter if the acceptance gets lost in the mail

ii. Eliminates need for acknowledgement

d. Mailbox rule only applies w/ transmissions and only applies if acceptance is mailed first

e. Mailbox rule does not apply when rejections are mailed first
i. Ex. Rejection mailed → acceptance mailed → acceptance received → rejection received


ii. Ex. Rejection mailed first → acceptance mailed → rejection received → acceptance received

f. Option K → mailbox rule does not apply
i. An acceptance under an option K is not operative until received by offeror

g. Once it is out of your possession it is mail

h. R 2d K §63 Time when Acceptance Takes Effect
i. Unless the offer provides otherwise,
· An acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, w/o regard to whether it ever reaches the offeror, but
· An acceptance under an option K is not operative until received by the offeror
i. R 2d K §64 Acceptance by Telephone or Teletype

i. Acceptance given by telephone or other medium of substantially instantaneous two-way communication is governed by the principles applicable to acceptance where the parties are in the presence of each other
j. R 2d K §65 Reasonableness of Medium of Acceptance

i. Unless circumstances known to the offeree indicate otherwise, a medium of acceptance is reasonable if it is the one used by the offeror or one customary in similar transactions at the time and place the offer is received
k. R 2d K §66 Acceptance Must be Properly dispatched

i. An acceptance sent by mail or otherwise from a distance is not operative when dispatched, unless it is properly addressed and such other precaution taken as are ordinarily observed to insure safe transmission of similar messages
l. Be ready to argue if email falls under mailbox rule

i. If yes, it is valid when you send it

ii. If email does not fall under mailbox rule then it is valid when it is received

5.  Silence may constitute acceptance in appropriate cases, but rare

m. Ex. Columbia House ( if you keep the cd they send you, you have accepted the offer

6.  Unilateral Ks are those that result from accepting by performance

a.  
Promise                          Performance

b.  
Bilateral K – promise                          promise

c. 
Advertisements are offers if they are in the form of a reward ( you get something for doing something (Carbolic Smoke Ball)

d.  R 2d K §54 Acceptance by performance; Necessity of notification

i. Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such notification
ii.  If an offeree who accepts by rendering a performance has reason to know that the offeror has no adequate means of learning of the performance w/ reasonable promptness and certainty, the contractual duty of the offeror is discharged unless

· The offeree exercises reasonable diligence to notify the offeror of acceptance, or

· The offeror learns of the performance w/i a reasonable time

i. There has to be notice if full performance
ii. If offeror doesn’t know you performed ( tell him
7.  
Promise, Performance, Indifference

a.  R 2d K §30 Form of Acceptance Invited

i. An offer may invite or require acceptance to be made by an affirmative answer in words, or by performance or refraining from performing a specific act, or may empower the offeree to make a selection of terms in his acceptance

ii.  Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner (promise or performance) and by any medium (fax or e-mail) reasonable in the circumstance

n. R 2d K §32 Invitation of Promise or Performance

i. In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses

o. R 2d K §62

i. Where an offer invites an offeree to choose between accepting by promise and acceptance by performance, the tender or beginning of the invited performance or a tender of a beginning of it is an acceptance
ii. Such an acceptance operates as a promise to render complete performance
p. R 2d K §56

i. . . . it is essential to an acceptance by promise either that the offeree exercise reasonable diligence to notify the offeror of acceptance or that the offeror receive the acceptance seasonably

q. First we look for an offer

r. Second analyze whether the offer looks to an acceptance by

i. Promise

ii. Performance

iii. Is indifferent as to matter of acceptance
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*On final flow chart both and see what happens before you pick whether indifference / performance or indifference / promise and talk about both
s. An offer to enter into a unilateral K may be withdrawn at any time prior to performance of the act requested to be done

8.  Performance and acceptance can be the same thing ( an act can signify a promise (signing your name on the paper)

9.  R 2d K §45 Option K created by part Performance or Tender

a.  When an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option K is created when the offeree tenders or begins the invited performance or tenders a beginning of it

b.  The offeror’s duty of performance under an option K so created is conditional on completion or tender of the invited performance in accordance w/ the terms of the offer

· This is strictly for performance

· Once performance begins the offer is irrevocable

XII.  
Interpreting Assent

A.  Gap Filling – parties assume different terms and don’t directly them—silent terms

1.  For a K to be enforceable, the terms of the agreement must be ascertainable to a reasonable degree of certainty

2.  Cure by concession – willing to pay the highest price for something

3.  To fill the gap, courts look at:

a.  Look at K

b.  Look at industry practices

c.  Past dealings between 2 parties

4. When courts fill the gap they try to do it how they think the parties intended

5. “We are not at liberty to revise while professing to construe” ( courts can’t provide new things that parties did not agree to
6. The obligation of a good faith and fair dealing towards each other is implied in every K
7. UCC §2-306 Output, Requirements and Exclusive dealings (Gap Filling)
a. A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded
b. A lawful agreement by either the seller or the buyer for exclusive dealings in the kind of goods concerned unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale
B. Interpreting Assent Subjectively or Objectively (Look at Supp. For Rest.)

1. K ( ambiguous ( not reasonable to interpret, therefore not enforceable

2. If no meeting of the minds and all subjective (P and D thought differently) ( No K

3. Have to have an ambiguity in a case before you have to interpret it

4. Iced tea ( can have 2 different meanings
5. How court decides if there is a K

a. Trade Usage

b. Dealings between parties on this K and past Ks
c. Contextual factors

d. Language used in K (consistency)
e. Interpret against the drafter (If you write the document, you would know that the words you chose are vague)
f. Technical words – what do they mean
g. Look to specific provision to tell what general provision means
h. Courts will interpret to make a valid deal (Interpret towards enforcement)
i. Words

i. Words used would help you interpret what the implied stuff means
ii. Reasonable expectation – determining what the obligation of the assumed party is
6. When any terms used to express an agreement are unclear and the parties understand it in different ways, there cannot be a K unless one of them should have been aware of the other’s understanding (Coins)

7. R 2d K §200 Interpretation of Promise or Agreement
a. Interpretation of a promise or agreement or a term therefore in the ascertainment of its meaning
8. R 2d K §201 Whose Meaning Prevails

a. Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance w/ that meaning.
i. Subjective meaning can be enforced

b. Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance w/ the meaning attached by one of them if at the time the agreement was made
i. That Party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

· Howard knew Andy meant sweetened iced to ( so go by what Andy meant
ii.  That party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party

· Howard should have known that Andy wanted sweetened tea b/c this is the reasonable interpretation
9. Court chooses between

a. P’s position
b. D’s position
c. Can’t choose
10. How courts interpret a K

a. First decide if ambiguous

b. Next look for info that is peculiar to the K and closely related to the K; look at dealings of parties on this K

c. Next look at previous dealings parties have had w/ each other

d. Trade usage ( party’s dealings w/ other people

XIII.  Written Manifestation of Assent


A.  Parole Evidence Rule – what kind of evidence the court can hear

1.  Is there a writing manifesting the agreement?






(

(





Yes

No








(







Evidence is admissible

2.  Does a party seek to admit prior or contemporaneous (happening in the same period) oral or written evidence regarding the deal?



(

(


Yes

No





(




Evidence is admissible

3.  Is the writing final?



(

(


Yes

No





(




Evidence is admissible

If the writing is final, no contradictory extraneous evidence can be admitted
4.  Is the evidence contradictory of the writing?



(

(


Yes

No



(


Evidence is not admissible

5.  Is the writing the complete and exclusive agreement?



(

(


Yes

No



(

(


Additional
Evidence is admissible


Evidence is not 


Admissible

6.  Tests of Completeness
a.  R 2d K:  If the matter in the extrinsic evidence “might naturally be omitted,” then the writing is not complete and exclusive
b. UCC 2-202, Comment 3: Under paragraph (b) consistent additional terms, not reduced to writing, may be proved unless the court finds that the writing was intended by both parties as a complete and exclusive statement of all the terms.  If the additional terms are such that, if agreed upon, they would certainly have been included in the document in the view of the court, then evidence of their alleged making must be kept from the trier of fact
7.  Use parole evidence rule only if there is a writing that represents the deal

8.  The final document is called integrated document

9.  How judges decide if evidence contradictory?

a. Judge can consider extra evidence to decide if it is contradictory

i. If yes ( stop; can’t use

ii. If no ( can use

10. Is the writing complete and exclusive?

e. Is it completely or partially integrated

f. If complete and exclusive ( no additional term can come in; parol rule blocks the evidence from getting to the jury

g. Use UCC test or Restatements

11. UCC 2-202 Final Written Expression; Parol or Extrinsic Evidence rule

a. Terms w/ respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement w/ respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
i. By course of dealing or usage of trade or by course of performance; and
· Parole evidence rule does not apply to these, b/c the jury must hear this type of evidence
ii.  By evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement

*Little Mermaid rule – bad faith; can’t interfere w/ someone performing on the K

Judicial Remedies (Remedies the court fashions)





Parties Specify Remedy (Parties agree amongst themselves)





Monetary Remedy (substitutional)





Specific Performance/Injunctions





Expectation Interest


Reliance Interest


Restitution Interest





Limitations


Foreseeability


Certainty


Avoidability





Stipulated Damages





Penalty OR


Liquidated Damages (enforced by court)





Action on the K (Bush) action on the K ( the claim of breach of K has to have a K





Restitution Interest to measure breach of K damages





Rescission and Restitution ( undue entire K and put everyone back ( only available if there was a problem at the beginning of the K.





Breacher claims it (Britton) ( wants something back ( not an action on the K





Quasi K ( not really a K but acts like there is one (Cotnam)








