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CONTRACTS OUTLINE

I. Statute of Frauds
A. Purpose – prevent individual from fraudulently testifying that there was a K, when in reality non existed

1. Prevents fraudulent promises

B. Requires that certain types of Ks must be in writing or there must be written evidence of them to be enforceable

1. If you have a writing then the S/F will not be a barrier of enforcement
C. 6 main types of Ks where there needs to be a writing (R.2d §110) – GO ELMS (520)

1. G – Goods K; of at least $500 (UCC 2-201) (531 – 532)

2. O – One year; service Ks that cannot possibly be performed in less than a year (complete performance)

a. If it is possible that it can be performed in one year then no writing required

3. E – Executor or administrator to answer the debt of a dead person

4. L – land

5. M – K’s made upon the consideration of marriage (pre-nup)

6. S – Surety → when one person agrees to pay the debt of another

D. 5 questions to ask to determine if w/I S/F
1. Is this a K in the S/F or does this need to be in writing

2. Is it a good (UCC) or service (top 5)

3. If you need a writing, then is there anything that may suffice for a K

a. R2d § 131 (538) Common Law Requisites of a Writing

i. Any writing
ii. Signature on behalf of the party to be charged

iii. Identified the subject matter
iv. Sufficiently indicated that a K has been made or offered by the signer to the other party

v. State w/ reasonable certainty the essential terms
b. UCC Standard (§ 2-201)
i. Some writing

ii. Sufficient indication that a K for sale has been made

iii. Signed by the party against whom enforcement is sought

iv. Quantity

c. Writing could be anything

i. Diary entry

ii. Minutes of a mtg.

iii. Fax

iv. Email

4. Do exceptions apply

a. UCC exceptions (2-201(2)) (between merchants)

i. W/I reasonable time and a confirmation writing sufficient against the sender is received

ii. Receiver has reason to know of its contents

iii. Receiver does not object w/I 10 days of receipt then the writing is sufficient though not signed

b. UCC 2-201(3)(a) exceptions no writing required if:

i. Goods are to be specially manufactured for the buyer

ii. And are not suitable for sale to others

iii. And seller has made a substantial beginning or of their manufactured or commitment for their procurement

· There is some evidence of a deal even though there is no writing

c. UCC 2-201(3)(b) exceptions:  admissions; no writing required if:

i. Pleading

ii. Testimony

iii. Or otherwise in court

iv. That a K for sale was made

v. Enforce only to admitted amount

d. UCC 2-201(3)(c) partial performance exception

i. Good received and accepted or payment made and accepted

e. Common law exception R2§125, 130 (524 – 525)

i. Part performance

5. Is there any other relief available

a. Restitution – even if a K is unenforceable, many courts will allow the injured party to recover any unjust benefit rendered to the other party (See Cotnam v. Wisdom)

i. Quantum Meruit

b. Reliance – some courts, not all, will allow a recover for reliance expenses incurred by one party in reliance

i. On the promise of the other party (promissory estoppel)

ii. Or on the other’s party’s statements or conduct indicating that a K exists (equitable estoppel)

E. Reformation

1. Originally an equity remedy

2. Reform the K → make the K say what it doesn’t already say

3. Have to have proof beyond a reasonable doubt
4. Reforming is not the right thing to do if it is going to hurt the other party

a. If there is no reliance by the innocent then you can reform
5. The party claiming that the document must be reformed has the burden of proof

II. Consideration
A. Makes offer and acceptance enforceable

B. No consideration no K

C. How much consideration is enough?

1. Any.  Even a “peppercorn of consideration”

D. Ex. I promised to bake you a cake so as you promised to pay $100 and visa versa

1. Bargain for exchange

2. You want something from me and I want something from you:  motive

3. Ex.  Aunt Bea Promises to give Barney cake 
Barney

- Doing nothing or promising nothing in return

a. Gift – not enforceable in court until it is delivered

i. A gift is not a BFE b/c there is no detriment

4.  Aunt Bea



Barney

a. Bargain for exchange
i.  If you have a bargain for exchange then you have consideration

ii. It doesn’t matter that the party is exchanging equivalents as long as there is a detriment

iii. The exchange of promises

· Did Aunt Bea promise to make the cake so as to get the $ and does Barney promise to pay $ so as to get the cake

5. Detriment – courts will look to see if a party has suffered a detriment → any limitation of legal right
a. If you have a detriment, it can tell you if you have a BFE, and usually you do

b. Making the promise is a detriment – limitation on freedom; giving up something

6. BFE can tell you if the K is enforceable

7. Benefit
a. Ex. If Barney promises to give Aunt Bea $100 does that benefit Aunt Bea

i. Hard to decide if there is a benefit

8. Mutuality of obligation → have to have both sides (of the circle) to have an enforceable K

9. A.B.




B.

a. Just b/c you see a detriment doesn’t mean you have a BFE

10.  A.B.




B

a. Illusory promise – she makes a promise but not really promising to do anything

E. R2d §24 (666)

F. R2d §71 (666)

1. “To constitute consideration, a performance or a return promise must be bargained for. . . A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise” (memorize)

G. R2d §17
H. Past Consideration

1. Will never have a BFE

2. The promise is made in return for detriment previously suffered by the promisee.  Where the detriment has been suffered before the promise is made.

3. Ex.  Fortuneteller predicts that customer will die tomorrow; customer promises to pay the fortuneteller’s mortgage if he dies tomorrow as she predicted

a. No BFE, it was made later in time → she already told fortune

I. Moral Consideration

1. Exception

a. Debts barred by S/F

b. Debts incurred by infant

c. Debts discharged in bankruptcy

d. A formal K under seal

2. Doesn’t matter that the exchange is equivalent; an exact is not required by law – as long as there is a detriment

3. Moral obligation is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit for which he subsequently and expressly promised to pay
a. Ex.  McGowin’s express promise to pay P for the services rendered was an affirmance or ratification of what P had done raising the presumption that the services had been rendered at McGowin’s request – implying promises
4. Material Benefit
a. On exam if you bring up the material benefit rule, the you must say that all courts do not go by it
b. Ex. P saved McGowin from death → this was a material benefit to McGowin

c. Past consideration 

i. Material benefit + substantial

ii. Promisor (the person making the promise) has to receive the benefit

d. R2d §86 (686)

4.  Ex.  Bank


            Me → Bankruptcy → 





Bank



Me


a. No BFE, but enforceable

b. This court will enforce this; willing to accept it in consideration

J. Lack of Consideration – K not enforceable if you don’t have a BFE

K. Failure of Consideration
1. This is a warranty or fraud problem

2. Ex. Go to the store and you see a box thinking that there is a TV. in there, you take it home and there was no TV. in the box

a. Fraud matter

3. This is not a consideration issue

L. Inadequate Consideration

1. Ex. I paid $1000 for the house, but realized that afterward it was only worth $100
a. Consideration is zero-sum
i. We want the freedom to enter into Ks
2.  Ex. Older couple


Son

a. If consideration is so imbalanced then no consideration b/c no BFE
3. If a person who in good faith believes he has a legal claim promises to refrain or in fact refrains from pursuing the claim, he has provided sufficient consideration for a return promise even if the claim turns out to be wholly ill-founded

4. Requirements

b. Reasonable belief that he does have claim

c. Act in Good Faith

M. Preexisting Duty and K Modification
1. Where unforeseen circumstances make the performance of a K unduly burdensome, and the parties agree in view of the changed conditions to an adjustment in price, a new K supported by consideration is formed – unanticipated situation

2. UCC 2-209 (697)

a. No need for consideration in UCC Ks

b. Encourages parties to work it out

3. R2d §89 (697)

a. Way to get around the preexisting duty rule

b. Doctrine of unanticipated circumstances

III. Promissory Estoppel

A. An equitable remedy; a party injured by a broken promise may argue promissory estoppel to get damages when no K exists

B. R2d §90 (811)

1. Have a promise
2. A person is going to rely on it
3. R1st §90 (805)

4. “Of a definite and substantial character” → difference between the two
C. Some jurisdictions follow the 1st and some follow the 2nd Restatement

1. Some jurisdictions don’t have promissory estoppel
D. Elements

1. Promise
2. Reliance by promisee
3. Of a substantial nature (1st)
4. Reliance is foreseeable by promisor
5. Enforcement is the only way to avoid injustice
6. Tailored remedy to situation (2nd addition)
E. Once there is reliance on the promise, and the reliance is something that the promisor could have reasonably foreseen:  reliance is definite and substantial

F. Once the D relied it became an irrevocable offer for a reasonable period of time

G. Use promissory estoppel when you have a promise that has been relied on
H. Just have to have a promise to use promissory estoppel
I. You will see unfairness in a promissory estoppel ques.
J. Can have illusory promises
i. Ex.  I will give you this $ if I feel like it
K. Recovery

1. Reliance (most common)
a. P is placed in the position he would have been in had the promise never been made

b. “out of pocket” expenses
2. Restitution

a. If P has conferred something of value on D; to prevent unjust enrichment
3. Expectation (some courts do this)

a. Places P in the position he would have been in had the K been fulfilled
i. P awarded profits would have made
· If too speculative and uncertain the court will not enforce
IV. Implied Duty of Good Faith
A. Deals w/ the performance on the K
B. Every binding agreement carries w/I it a duty of good faith performance
1. Exception
a. Not a duty of good faith in Employment Ks
2. Little Mermaid Scenario

a. Bad faith b/c Ursula was taking action to prevent Ariel from getting the benefit of the deal
3. A willful intent to do fraudulent things is bad faith

a. Acting to avoid the K
C. UCC 1-203 (893)

1. Deals w/ merchant’s conduct and duty of good faith
D. Ex. Spring Supp. 1 pg. 4

E. Violating a covenant not to compete – bad faith

F. Doesn’t go into effect until in the K, not pre-K stage

1. If parties have contracted before then implied duty of good faith automatically applies


V. Warranty
A. UCC 2-314 (899) Implied Warranty of Merchantability (IWM)

1. It is a default term of the K

2. Only applies if the seller is a merchant
3. What you are selling must match the ordinary definition of what its supposed to be

4. Can apply to a used good

a. Look at what you are buying; not new

5. There is a transaction in goods at a restaurant; the restaurant is a merchant and eh food is a good

B. UCC 2-315 (899) Fitness for a Particular Purpose

1. Implied warranty; not expressed by parties b/c it is supposed to be there

2. Does not have to be a merchant

3. Seller has reason to know the purpose of the buyer

4. Seller knows that buyer will rely on his opinion/advice

5. Buyer does rely

C. Express Warranty
1. Affirmation of Fact or promise

2. Affirmation is about good

3. Affirmation is the basis of the bargain between the parties
a. Have reliance by buyer (some, not all courts interpret basis of the bargain this way)

b. No real basis of the bargain requirement (some courts do)

c. Insurance reliance (no reliance on truthfulness, reliance on the warranty) (Ones most courts use)

i. Relying on the warranty getting a guarantee; you don’t have to believe that the painting is authentic, but you rely on the warranty and it doesn’t live up to the bargain then you can get your money back     protection

d. There can be reservation when you preserve your right under the warranty if you don’t think things are legit

4. Said, written, stated, something was represented to you

5. UCC 2-313 (906)

a. Seller doesn’t have to be a merchant

6. Anything on the label is a warranty, except opinions

D. Disclaiming Warranties

1. UCC 2-316 (921)

2. If you have a product w/ a warranty and then the warranty is taken away at the same time

3. You can still have an action for fraud

4. UCC 2-719(3) (172)

5. UCC 2-312 (Supp.2 pg. 7)

6. If it’s in writing and disclaiming an IWM it must mention merchantability and must be conspicuous

a. Ex.  “There are no warranties in merchantability”

E. Puffery will not be considered a warranty

F. All implied warranties are excluded if words such as “as is” and “with all faults” are included

G. If a buyer has a chance to inspect the goods but doesn’t and the default could have easily been found upon inspection, warranty is waived in regards to the defects that could have been found w/ inspection

VI. Conditions
A. Definition – condition by performance; condition to performance on the K

B. Decide if it is a promise or condition

C. Types

1. Express

a. A condition that is expressed by words made by the parties

i. Ask was it intended

2. Implied in Fact
a. We meant to have this condition even though we did not say it

b. Rare

3. Implied in law (constructive)

D. Ex. K to buy or sell a home

1. Have an exchange of promises – “I promise to sell my house to you and you promises to buy my house” AND You have no duty to buy house if you are unable to obtain financing w/I 45 days @ ___ rate     condition

a. You have no duty to buy the house if you do not get financing
E. Has to be proved in order to recover

1. Condition precedent – the condition must be obtained before there is a duty; must occur before performance under a K is due
2. Condition subsequent – you have the duty, but the condition can eliminate the duty; an event which operates by agreement of the parties to discharge a duty of performance after performance under a K is due
a. Defense
F. Promissory condition – if you have a promise + condition

G. Writing a K w/ a condition

1. Label it

2. Say it in the K

3. Explain condition

H. Waiver – a voluntary relinquishment of a known right

1. Ex. If you have a writing assignment due March 1 an the professor extends it to March 15 on March 1

a. Reliance does not matter

2. You can retract a waiver as long s there is no reliance
I. Estoppel
1. Ex. If you overhear that another student gets to March 7 and you rely on that too, even though it wasn’t told to you directly → estoppel
2. Ex. Prof said that you could turn in the first paper late and you dot he same on the second paper relying on first waiver → estoppel
J. Waiver and Estoppel

1. Can have both on the same facts

2. Ex.  Estoppel – A has done or said something and B has relied on that; B makes an estoppel argument; A is estopped and has to pay

a. Equitable

K. Excuse of Condition
1. Rare
2. Sets the condition aside b/c one party has done something to mislead the other party

3. There will always be a significant negative effect on the other party

VII. Breach (UCC and Common Law rules are the same)
A. Anticipatory Repudiation
1. Key points

a. Have to have a clear statement that party won’t perform and then you can treat it like a breach

b. Have to behave reasonably in terms of how long you wait to sue

c. Can sue immediately

d. Have to be sure that it is anticipatory repudiation

2. Ex.  A student promises to give Giesel $10,000 on April 25th and Giesel promises to give student outline by April 20th; Giesel decides not to do the outline on the 17th → student can wit until the 20th to bring breach of K or can sue for breach immediately; student is also free to K w/ someone else (on 17th when Giesel breaches)
3. A mere request to cancel a K does not constitute anticipatory repudiation

4. Common Law - retraction

a. Can retract as long as there is no reliance

i. UCC 2-611 (963)

5. UCC 2-610 (963)

6. UCC 2-609 (968) – if not sure if you have an anticipatory repudiation

a. If you have reasonable grounds for insecurity

b. 2-609 encourages seller an buyer to communicate w/ each other

c. Can’t suspend performance until you give written notice

d. Can’t change the K in the written notice, can write and ask them if they are going to keep w/ the K – assurance

B. Express Conditions ?

1. Say the condition in the K

a. If you don’t say it then look to find a constructive condition and look for substantial perf. Or material breach

C. Constructive Conditions
1. 3 kinds of performance exchanges

a. Independent (old; not constructive condition)

b. Dependent (Conditions; one is the condition for the other; constructive condition scenario)

i. Ex.  D’s promise is dependent on P’s

c. Concurrent Condition – has to happen at the same time; you have to be ready to perform (tender) but don’t have to perform

2. If have exchange of promises, one performance is the constructive condition of the other performance

a. Time of performance

b. Nature of the deal

3. Substantial Performance – if condition is satisfied by perfect (complete) performance, but substantial performance is ok

a. A constructive condition to a party’s duty of performance

b. Ex.  A guy is supposed to install 20ft of fence an he only installs 15ft (he has to do all 20 in order to be paid), does he substantially perform so that I still have to pay

i. Yes – would pay a reduced amount

c. Look at if one person has done enough so that the other person is not excused from paying

d. Owner has a duty to pay as long as the worker substantially performed

e. Requirements for substantial performance

i. Did owner get what he basically contracted for (look at in a broad sense)

· How important was the part that wasn’t right

ii. Willfulness of the breach
· You won’t get benefit of the doubt if the breach is intentional

iii. Effect on the breacher
· How bad will it be on the breacher

f. Usually recover expectation damages
i. Sometimes court will award difference in value in the case of economic waste
D. Material Breach – looking at how much is not done

1. Can rescind the K if the guy did not build all 20ft

a. Good for K that are due over time

i. Ex. A housekeeper who is doing a bad job; you don’t want damages; you want to get rid of her

b. Both parties walk away

c. The deal is undone

d. I give you back what you had and you give me back what I had

2. Rescission - an equitable remedy

a. Restitution could be included

3. It will be a material breach is someone is trying to get out of a K
4. This is a condition precedent

5. R.2d 275 (989) Factors to apply for material breach (2 most important)

a. Uncertainty of future performance

b. Did nonbreacher get the essence of the deal

c. The rest deal w/ willfulness – overall factor of intentional breach

6. The factors of material breach (do we have to know)

a. The extent to which the injured party will be deprived of the benefit which he reasonably expected
b. The extent to which the injured party can be adequately compensated for that part of the benefit of which he will be deprived
c. The extent to which the party failing to perform or to offer to perform will suffer forfeiture
d. The likelihood that the party failing to perform or offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances
e. The extent to which the behavior of the party failing to perform or offer to perform comports w/ standards of good faith and fair dealing
E. Perfect Tender Rule: Cure and Rescission

1. UCC 2-606 (1007) Acceptance of Goods
a. Not accepted:  You have the absolute right to reject if not exactly what you wanted (perfect tender)
b. Accepted:  You must revoke acceptance
c. You have a reasonable opportunity to inspect
d. Part = whole
2. UCC 2-608 (1009) Revocation

a. When substantial impairment

3. UCC 2-601 (1007) Improper Delivery

a. If goods fail to meet K o delivery, the buyer can 

i. Reject the whole

ii. Accept the whole

iii. Accept any commercial unit and reject the rest

4. UCC 2-508 (1006) Cure by Seller; Replacement

a. Seller has a right to cure problem before the time for performance has expired

b. Seller may have a further reasonable time to cure if he notifies the buyer in reasonable time

VIII. Risk of Loss
A. Who has the responsibility on the K if something gets destroyed does the buyer or seller have to pay

B. UCC 2-509 (Supp 3 pg 1)

1. Subpart 1 – What if there is a carrier

2. Subpart 2 – What if there is a bailee

3. Subpart 3 – No carrier, no bailee

4. Subpart 4 – Can say in your K at that time who will take the ROL

5. Shipment K – ROL passes to the buyer as soon as the seller delivers the goods to the carrier (1)(a)
a. If the carrier loses the goods, the buyer bears the loss

6. Destination K – ROL does not pass to the buyer until the carrier actually delivers the goods (1)(b)
a. If the carrier loses the goods, the seller bears the ROL

7. If just a buyer and a seller, the ROL goes to the person w/ possession if seller is a merchant

8. ROL passes at tender of delivery if seller is not a merchant

C. The bottom line is who has to buy the insurance on the product
D. If parties do not state who has the ROL

E. UCC 2-503 (Supp. 3 pg 9) Tender of Delivery

F. Parties can agree to shift the ROL, they just have to be clear about it

IX. Assignment and Delegation (Supp 4 for examples)
A. An assignment is an assignment of rights

1. When assigning rights you assign rights in the K only

2. Have to be clear what is being assigned (i.e. debt)

B. Delegation → a delegation of duties

C. UCC 2-210 (571)

D. R2d 317 (Supp 4 pg 10)

E. R2d 318 (Supp 4 pg 10)

F. R2d 322 (Supp 4 pg 11)

X. Authority
A. Acting through an agent

1. Someone that has been given the power to act through a corp.

B. 3 Types

1. Express Authority (actual authority)

a. When there is a principal (YOU) and you give someone else the authority to do something on your behalf
i. Principal                      Agent
ii. Client is principal and lawyer is the agent
2. Implied Authority (actual authority)

a. The principal has allowed the agent to act in the past, then it is implied that the agent continue to do it, even though the principal has not told he agent in words
i. If the agent does what the principal says then the principal is bound by that K, not the agent (the agent was acting in behalf of principal)
3. Apparent Authority
a. We don’t care what the principal says or does w/ regard to the agent, we only care about what the principal leads the 3rd party to believe

i. If the agent tells the 3rd party something and the principal does not, then the principal is responsible
· If this happens and the principal does not want to be bound the it can sue the agent for lack of authority
ii. This protects the 3rd party

iii. Ex.  Principal


3rd Party
- 3rd party agrees

Agent - $60,000 for a house

· But the principal did not want to agree to $60,000 → principal is bound

iv. If principal lies then the agent could show documentation that he had the authority and break the attny./client privilege

v. Cannot be established by the agent who is the actor, must come from principal

4. 3 possible scenarios

a. Mean principal – who lies

b. Evil agent – attny.

c. Miscommunication

i. Everyone is acting in good faith

C. Different states do different things

1. Ex.  KY will never hold a principal to a K that he said he did not approve of unless the 3rd party will be hurt b/c they relied – won’t recognize apparent authority

XI. Third Party Beneficiary
A.  Ex.  Andy


Insurance Co.















Opie = Beneficiary

1. 
If insurance company doesn’t want to pay when Andy dies, then Opie as beneficiary can sue insurance company

2.  Different from assignment – Andy maintains the right, he his not giving his right to Opie; he can take it back and give it to Goober

B.  
Donee beneficiary – gift; who you are giving the gift b/c you want to

C.  Creditor beneficiary – A third party is a credit beneficiary if the promisee’s primary intent in contracting was to discharge an obligation he owed to the third party

D.
Unintended beneficiary – has not right to sue on the K

XII. Misrepresentation (Obtaining Assent by Improper Means)
A. Definition – A defense to contracting; policing doctrine; parties have the free will to K, but when something is not right → court steps in

B. UCC 1-103 (Supp. 5 pg 1)

C. Rescission – what P asks for; equitable

1. First have to have a misrepresentation of fact and can sometimes be based on opinion

2. By a party

a. An opinion that’s a lie when you say it

b. If parties are in a trust / confidence relationship

i. Ex. An attorney makes a statement of his opinion; he is a prominent and you feel he would know the answer

c. Special Expertise – A person listening to the expert would trust what they say

3. The other party has to rely on the misrepresentation

a. Misrepresentation has to be substantially contribute to your interpretation (it would matter to you)

4. Fraudulent misrepresentation – intended to mislead; or you are reckless in regard to the fact (you know but you don’t know → conscious disregard

a. Also a tort and can recover for deceit

OR
5. Innocent – speaker had no knowledge of falsity of their statement

a. The other party has to prove that it was a material misrepresentation to get rescission

i. A reasonable person would have relied on it

OR

ii. Special knowledge – the speaker has to have the special knowledge of the situation

D. Difference between Misrepresentation and Warranty

1. Mis. – A statement made to induce you into the K

2. Warranty – Is a promise in the K

3. Usually depends on the remedy a person wants

E. Can have misrepresentation by omission (rare)

F. Silence in response to a question

1. Can be misrepresentation, but usually no

2. If in the negotiating stage and a party is silent, then you can’t hold them liable

XIII. Duress (Obtaining Assent By Improper Means)

A. Trying to get out of the deal – rescission

B. Duress is present if one of the parties to the K assent sot the deal, but the assent is induced by improper means (threat)

1. Assent

2. Induced by improper means (threat → express or implied)

a. Can’t threaten to do something that would be a crime
b. Can’t threaten to do something that would be a tort
c. Can’t threat criminal prosecution
d. Can’t threaten civil prosecution if doing it in bad faith
e. Bad faith w/ a K (parties that are already bound together)

3. By the other

4. Assenter has no reasonable alternative but to agree

C. Economic Duress (were these parties already in a K before the alleged duress)

XIV. Undue Influence (Obtaining Assent by Improper Means)

A. Courts accept that this exists but don’t always like to apply it

B. Checklist of situational factors – these might tell you that undue influence might be going on

1. Discussion of the transaction at an unusual or inappropriate time

2. Consummation of the transaction in an unusual place

3. Insistent demand that the business be finished at once

4. Extreme emphasis on untoward consequences of delay (almost a threat)

5. The use of multiple persuaders by the dominant side against a single servient party

6. Absence of 3rd party advisers to the servient party

7. Statements that there is no time to consult financial advisors or attorneys

C. 3 key necessities

1. Dominant party

2. Subservient party

a. Lessened capacity

3. Overpersuasion

XV. Unconscionability (Obtaining Assent by Improper Means)

A. Viewed at the time of contracting

B. Balance

1. Procedural – what was going on at the time, the party agreed was not right

a. Ex. Fine print was confusing

2. Substantial – this was a bad deal; one party profits heavily and the other person really loses

C. UCC 2-302 (1137)

1. Doctrine designed to prevent oppression

2. Prevent unfair surprise

3. Not a doctrine to use to reallocate risks

4. Pressure, deception, unfair persuasion

5. Abuse of power

6. Outrageous Deal

7. Harsh

8. Lop-sided

D. Also look for context
1. Ex.  If one party is unusually dominant

E. If 2 business – never unconscionability

F. Pre-nups are challenged for uncon.

1. Can be set aside if uncon.

2. Procedural

a. Ex. Did wife have the opportunity to consult w/ an attorney

XVI. Mistake
A. Something that was assumed at the time of K that wasn’t true

B. Two kinds

1. Mutual – 2 parties are mistaken

a. Both parties at the time of K were mistaken about something and the mistake is about a fact

b. Fact – basic assumption of the deal

i. The basic assumption may not necessarily affect the deal

c. Mistake must have a material affect on the deal

i. The mistake the parties made was a big difference on the deal

d. Risk – the party seeking avoidance did not assume the risk of the mistake

i. Courts will always enforce when the risk is in the K in writing

ii. K – can be arranged by K

iii. Statute

· A purchaser of a good is taking a risk

iv. Fair (what is fair – court)

· Conscious ignorance

*The court looks at this

*The risk is on the purchaser if the purchaser buys it knowing that they really don’t know about it

2. Unilateral – 1 party is mistaken

a. R2d 153 (1196)

i. Mistake by 1 party

ii. Basic assumption of the deal

iii. Material (significant; $) effect on the mistaken party

iv. Risk is not on the one claiming mistake (the one being tricked)

· Whoever is claiming mistake is asking for rescission

v. Equities demand rescission (oftentimes no)

· Nonmistaken (tricker) party knows of the other’s mistake

· The nonmistaken one (the tricker) is going to have to look blameworthy to shift burden

C. Still trying to get out of the K → rescission

1. Has to be compelling for the court to step in and rescission of the case

D. There is a tendency w/ these cases to leave things where they are, especially if the product has already exchanged hands

XVII. Impracticability
A. UCC 2-615 (1219) Doctrine of Impracticability

1. Some event has occurred that makes performance by 1 party impracticable
2. The nonoccurrence of that event must be the basic assumption
a. Foreseeability by both parties

3. Whoever is claiming impracticability cannot have caused the fault / event → usually nature

4. Parties haven’t agreed contrary to 2-615

a. Look to see if the K refers to an act of God or whatever actually happened

5. Give prompt notice

B. Impracticability – if due to changed circumstances, performance would be infeasible from a commercial viewpoint, the promisor is excused just as she would be if performance were literally impossible

1. Burden is on the P

2. Difference between impracticability and mistake – in mistake the mistake is at the time of K, in impracticability the change doesn’t happen until after already in K

XVIII. Frustration of Purpose
A. Events occur which destroy one party’s purpose in entering into the K, even though the K is performable; a change has occurred and one’s purpose to enter the K is completely frustrated

1. Ex.  You rent a room at the hotel for 1 evening from 3 – 10pm to watch fireworks, well the fireworks gets cancelled → you can still pay for the room and stay in the room, but the purpose of the K is frustrated b/c no fireworks

B. Elements

1. An event occurs that makes performance irrelevant

2. Nonoccurrence of the event = basic assumption of both parties

a. Foreseeable

3. Person claiming frustration can’t be at fault

4. Parties haven’t agreed contrary to 2-615

C.  This is treated as rescission—any $ you have given, you can get it back

Promisor





Promisee





Promises to make a cake for B.





B promises to pay A for cake - $100





If you come by today I promise I will give you a cake





B promises to come by





A promises to give B a cake if she feels like it when he shows up





B promises to pay $100





Loans $





Promises to repay plus interest





I repromise to pay





When claims bankruptcy, it erases this dept





Promises to sell house to son





$10 – Not a BFE; gift





What if he pays $500,000 - good





$1 million – good - detriment





detriment





Talk about both restatements on exam





Mention 6 factors and apply to facts





IWM


IWFFP


Express Warranty (what’s said)


Title Issue (UCC 2-313) (rare)


Disclaimers (Is it valid under UCC 2-316)





Promise to use best efforts





How much has been done





Like quantum meruit





Consider these factors at the time of the breach





Willfulness


Essence of what the nonbreacher contracted for


Could $ fix it


Effect on the breacher


Uncertainty issue





detriment





Premium





$ at death





Intended beneficiaries:


donee


creditor


only these can sue on the K





Courts look for both to decide whether to enforce the K





Have to have both, but can have different amounts of both





Procedural 


Uncon.





Substantive Uncon.








