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CONCURRENT ESTATES

Assignment 14: Creation of Concurrent Estates

-When two or more people own the same interest in the same property at the same time

I.  Forms of Concurrent Estates
     A.  Tenancy in Common / ex. Grantor grants Land A to Alyssa and Ben
-A tenancy in common is created whenever no other special form of concurrent ownership has been designated. There need not be unity of time, or title, or interest, but there must be unity of possession.

           -W/o intent to convey unequal interest

           - Presumption of tenancy in common is to allow free alienation of land

           1. Each tenant has separate but undivided interest in the property

           2. No right of survivorship

           3. Possessory right-no matter how small share-right to possess all if sell, only get % of interest

           4. When die-interest goes to devisee or heirs

           5. Need not own equal fractional shares

           6. If language is ambiguous-PRESUMPTION IS TENANCY IN COMMON

     B.  Joint Tenancy

          1. Definition: There may be a joint tenancy among two or more persons, and it is not required that a fee    

              simple absolute estate be involved. Since the modern presumption is against joint tenancy, it is   

              generally required that it be specifically stated in the creating instrument.

              -Always posses undivided equal interest in the property

          2. Principles:

              a. right of survivorship, the surviving joint tenant takes the entire estate in preference to heirs    

                  or devisees of the deceased joint tenant

                  1. When one joint tenant dies, property interest continues in remaining joint tenants

                  2. Can’t devise by will

                  3. Do not have to probate-automatic

              b. Must have: (formalities) ***Some jurisdiction have abolished necessity of the 4 Unities 

                  1. Unity of time (that the persons take at the same time),

                  2. Unity of title (that they take by the same instrument),

                  3. Unity of interest (that they hold equal shares and duration),

                  4. Unity of possession (that they have equal rights to possess and enjoy the entire property).

          3. Severance-destroys joint tenancy

              a. Joint tenancy may be severed and converted into a tenancy in common by a deed to a 3rd person

                 executed by any party, even against the objections of other co-tenants. (Inter-vivos Conveyance)

              b. Mutual Agreement (partition) / to destroy tenancy or to destroy one of unities

              c. Judicial Sale (partition)

              d. If any of the 4 unities are destroyed (Only where 4 unities still used)

              e. Sometimes there is severance when one of the parties has mortgaged or leased the property.

                  1. MAJORITY: mortgage/lease does not sever joint tenancy (lien theory)

                  2. MINORITY: mortgage/lease does sever joint tenancy (title theory)  

              -EFFECT OF SEVERANCE

               If one joint tenant severs, buyer is tenant in common w/ others, other joint tenants remain joint tenants

                      Ex. OA, B, C, as joint tenants

                       A conveys to D

                       D is tenant in common w/ B, C

                       B, C remain joint tenants

                       If B or C dies-goes to the other

                       If D dies-goes to his heirs

     C.  Tenancy by the Entirety

           1. Only between husband and wife

           2. Requires Four Unities + Unity of Person (Created by Marriage)

           3. Recognized in only ½ of the States

           4. Interest is equal

           5. Debtor cannot get at the spouses interest

           6. Right of Survivorship exists

           7. No unilateral conversion to tenancy in common

           8. Divorce turns it into a tenancy in common

     D.  Community Property

           1. Exists between husband and wife

           2. At least ½ of the property must go to the surviving spouse upon the others death

II.  Partitioning of Concurrent Estates

      -No tenant may exclude any other tenant from any part of the property. However, in certain circumstances  

       this undivided interest may be divided. There are two types of partitioning

     A.  Voluntary Partitioning- may also be by division in kind or division by sale

           1. If all co-tenants agree property may be partitioned

           2. Grantor may forbid partitioning by co-tenants, however very little case law on point and may be too

               great of a restraint on alienation 

     B.  Partitioning by Judicial Proceeding

           -Tenants have right to demand partitioning in most jurisdictions

           -Tenants by the entirety and holders of community property do not have right to partitioning

           -May defend against partitioning by showing tenant demanding it has agreed not to partition

           -May do both a division in Kind and division by Sale at the same time

           1. Division in Kind

               a. court will try to divide property into equal parts

               b. if unable to equally divide the property benefited tenant pays others value of difference (owelty)

           2. Division by Sale

               a. The proceeds are split according to the interests that each co-tenant had.

               b. Court may direct either public or private sale

III.  Distinguishing forms of Concurrent estates

       A. EARLY COMMON LAW- Joint Tenancy presumed

       B. MODERN AMERICAN JURISDICTIONS- Tenancy in Common presumed and favored

           1. Use of the words “with right of survivorship” and “joint tenants” removes ambiguity 

Assignment 15: Administration of Concurrent Estates

I.  Common Law

     - Co-tenant who derived profits from a property did not have a duty to compensate the other co-tenants for 

        any profits he received.

II.  Modern respective liabilities and remedies of co-tenants

      A. Ouster- the exclusion of one co-tenant from their lawful possession of the shared property

           1. Ouster must be communicated 

               a. when co-tenant out of poss. makes a clear and unequivocal demand to use land and is not

                   accommodated by co-tenant in exclusive possession. 

          2. Ouster means sole possession 

          3. Co-tenant may sue for his share of rents or profits from common prop. if ouster has occurred

          4. Remedies for tenant who has been ousted

              a. Action for ejectment

              b. Sue to recover reasonable rental value   

   B. No Ouster

          1. Where no ouster has occurred no recovery for rents is allowed by co-tenant not in possession

          2. Possessing co-tenant must account for rent from third parties, but not their own

          3. Absent ouster law does not require a co-tenant to account for any benefits accruing from his personal

              use of the land

              a. As long as land value not reduced

              b. Minority Rule- must account when profits or benefits greater than their share of interest 

      C. Repairs

          1. If neither party is in sole possession, repairs are recoverable (reasonable)

          2. If one party in possession, may seek amount their portion needed for necessary repairs if they exceed

              value of the occupancy.

              a. Necessary= “essential to preserve or protect the common estate”    

          3. If one co-tenant is in sole possession- not allowed to recover for repairs

              a. However, in an action for rents or partition a possessor who has paid more than their pro-rata share

                  can offset against rents owed but not recover repairs in excess of rents.

Ex. 1-  (Ouster Exists) A in sole possession (rental value $2,000) makes various necessary repairs ($1,000)

             to Blackacre, B brings action for rents.  B Only allowed to recover $500 

             (portion of rent – cost of repairs made greater than pro-rata share)  

Ex. 2- (Ouster Exists) A in sole possession and makes $2000 in repairs, may not seek any contribution for

           repairs from B

Ex. 3- (No Ouster) A in poss. (rental value $2,000) makes repairs (value $3000).  A may recover $500 from B 

           (excess of value of occupancy/ number of co-tenants) 

Ex. 4- (No Ouster) A in poss. (value $1,000).  B entitled to nothing 

       D. Improvements

            1. Co-tenant in possession not entitled to seek contribution for improvements 

                a. However, Co-tenant in sole possession will receive full monetary value in an action for partition

                    representing increase in value due to improvements

                b. Improvements vs. Maintenance

                    1. Maintenance is something that upholds the value of property

       E. Carrying Charges  (Mortgages, Taxes, and other necessary payments)

            1. A co-tenant in possession may not seek contribution for carrying charges unless they exceed the value

               of his occupancy, but also may not be charged for the value of his occupancy

Assignment 16: Joint Tenancies (Termination/Severance)

- A joint tenancy may be unilaterally severed without notice to the other joint tenant

- The voluntary or involuntary destruction of any of the unities by one joint tenant will sever the joint tenancy.

I.  Courts are divided about the effect of liens and mortgages on severance

     A. Case Law on Liens and Mortgages

          1. Harms v. Sprague, 

              a. Judgment lien secured against one joint tenant doest not extinguish the joint tenancy

                  absent the conveyance of a deed

              b. Mortgage given by one joint tenant ends at the death of that joint tenant  

          2. Hutchinson v. Brown,

              a. Mortgage severs unity of interest and hence converts to a tenancy in common

      B. Livery of Seisin- one cannot be both the grantor and the grantee

          1. Some jurisdictions require there be a straw man or the tenancy is severed 

              Ex. A + B have a tenancy in common, A + B to create a joint tenancy must go through a third pty to 

              fictitiously create unity of time.

          2. Others have abolished the requirement of Seisin (straw man)/ same that abolished 4 unities.

Assignment 17 & 18: Marital Property

I.  Community Property Jurisdictions

-Courts will apply the rules of the state where the property was acquired

     A. Types of property involved

          1. Property owned before marriage or acquired after by gift, devise, bequest, or descent is separate prop.

              a. Property belonging to one spouse

              b. Spouses are also liable for their own debts accrued outside the marriage

          2. Most other kinds of traditional property (earnings) are considered community property

              a. Joint ownership of property with equal control + management by both regardless of who earns 

     B. Death of spouse

          1. Surviving spouse entitled to ½ of the community property (even if against the will)

     C. Divorce or Dissolution

         1. Where there is co-mingling of comm. + separate property

             a. Trace source and divide equitably by percentages         

         2. 7 of 10 divide community marital property equitably rather than equally

             a. Equitable Settlement Elements

                 1. Contribution-

                     i. support spouse

                     ii. work

                 2. Needs- basic necessities (Ex. Clothes, food)

                 3. Status- to maintain the lifestyle they are accustomed to

                 4. Length of Marriage-

                 5. Rehabilitation- get person back on their feet

         3. Louisiana, New Mexico, California use equal division

             a. American Law Institute proposed that separate prop. should slowly become comm. prop. over time

II.  Common Law Property Jurisdictions

      A. Management of marital property

           1. Each spouse manages and controls their property during the marriage

           2. Spouse not legally entitled to participate on equal basis in major financial decisions

      B. Death of Spouse

           1. Spouse gets “Non-barrable” or “Forced share” (Usually 1/3 of others prop) even against the will

           2. Uniform Probate Code 2-202 (adopted in 16 states)

                a. prevents spouse from leaving funds by dissipating them before death, placing them in trust, life

                    insurance, or joint tenancy form    

      C. Divorce or Dissolution (Usually she gets half of everything acquired during marriage) 

           1. Factors the Courts Consider

               a. Contribution to acquisition, preservation, and appreciation of marital assets

                   1. Modern Trend- consider non-monetary contributions of spouse who does not work outside home

               b. the needs, considering length of mar., health and circumstances, and prospective earning capacity

           2. Reality of dissolution           

               a. For most part, courts unwilling to use discretionary factors

               b. Generally address needs through spousal maintenance

                    1. Alimony- ongoing maintenance for spouse

                    2. Child support- ongoing maintenance for children

III.  Other Controversies

        A. Professional Licenses (Human Capital)

             1. Majority- Graduate degree not considered marital property

             2. Extreme Minority- Is considered marital property

        B. Disability benefits

             1. Courts split as to whether they are marital property (3 Rules)

                 a. Are marital property

                    1.b/c they com from an annuity purchased during the marriage

                 b. Separate retirement from disability (disability not allowed retirement is property)/ Cali. Rule

                 c. Disability not marital property

                     1. Some courts do not award b/c it is personal to the one spouse in lieu of earnings

        C. Prenuptial Agreements

            1. Considered based on fairness and equity

NON-CONCURRENT ESTATES

Assignment 8: Introduction to Present and Future Estates (Terminology) 

I.  Present Interests in Property

     A. Fee Simple Absolute- grants all property rights, may endure forever, is presumed

          1. Person does not share ownership with the holder of another freehold interest

              Ex. O to A and his heirs

     B. Fee Simple Defeasable
         1. Fee Simple Determinable- fee simple w/ a limitation that expires upon the event

             a. Fee will expire on the occurrence of a stated event

             b. Reverts automatically to grantor

             c. look for language, “so long as”, “while”, “until”, “during”

             Ex. O grants Blackacre to A, so long as Blackacre is used as a school 

         2. Fee Simple Subject to Condition Subsequent (FSSCS)- fee simple + power to terminate upon event

             a. No automatic reversion

             b. right of entry

             c. power of termination- grantor has the power to terminate the fee on the occurrence of a stated event

             d. look for language, “provided however”, “but if’, “if however”, “provided that”, “on condition that”

             Ex. O grants land to A, but if A ever sells liquor on the land O shall have power to terminate the fee 

         3. Fee Simple Subject to Executory Limitation

             a. Language same as FSSCS or fee simple determinable

             b. Future interest held by a third party

             Ex. O grants Blackacre to A, while Blackacre is used as a school, and when it is not to x and her heirs 

    C. Life Estate

         1. When grantor transfers to another party an estate that terminates on the death of the transferee

              Ex. O to A for life        

         2. Life Estate pur autre vie
             a. An estate for the life of another

             Ex. O to A for the life of B

    D. Defeaseable Life Estate- life estate that can be terminated in other ways besides death of grantee

         1. Determinable Life Estate

              Ex. O to A for Life, or until she goes to law school

         2. Life Estate Subject to Conditions Subsequent

              Ex. O to A for life, on condition that she never goes to law school

    E. Fee Tail- (Largely Abolished) grant to direct lineal descendants

         Ex. O to A and the heirs of his body

II.  Future Interests in Property

     A. In Grantor

          1. Reversion- future interest where at the end of the estate the property returns to the original grantor

          2. Possibility of Reverter- allows for return of whole estate upon event (FSD)

          3. Right of Reentry- creates power of termination upon event (FSSCS)

     B. In Grantee

         1. Remainder- future interest where at the end of the estate the property goes to a third party

             a. Vested (Remainder)

                 1. Vested Indefeasibly
                      i. Born and Ascertainable

                      ii. Not contingent on anything other than the expiration of the previous estate

                      Ex. O to A for life, then to B 

                 2. Vested Subject to Open
                      i. remainder given to class and additional people may join class later

                      Ex. O to A for life, then to B’s children  

                 3. Vested Subject to Divestment
                      i. Look for “but if” clause

                      Ex. O to A for life, remainder to J, but should J die before A, then to X

             b. Contingent (Remainder)

                  1. Language used is more suggestive of a condition precedent than of a natural expiration

                  2. A remainder to unborn or unascertainable people

                  Ex. O to A for life, then to B’s heirs

         2. Executory Interest

             a. Future interest in third party that does not await the natural expiration of an estate 

III.  Other Terminology

       A. Vocabulary

            1. Devising- the act of leaving real property to someone in a Will

            2. Bequeath- personal property in a Will

            3. Devisees- recipient of property in a will

            4. Intestate- dying w/o a valid Will

            5. Heirs- those who inherit property w/o a will

            6. Trust- assets left to be managed for the benefit of someone else

            7. Issue- descendants

            8. Escheat- reversion of property to state when someone dies w/o heirs or w/o a will

Assignment 9: Common Law Rule Against Perpetuities and Vesting

I. Rule Against Perpetuities (SEE HANDOUTS FOR EXAMPLES)

No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the

creation of the interest***

A. Application of the Rule

     1. At the time of creation, conveyance, or testator’s death

         a. when deed is delivered

             1. except, where the deed is revocable the interest is created when it becomes irrevocable 

     2. Only applies to certain future interests 

         -Reversions, powers of termination, and possibilities of reverter not subject to the rule   

         a. Contingent remainders

             1. Remainders that may remain contingent for a time exceeding the period of the rule are bad

         b. Executory interests

             1. Good unless subject to a condition and will not become possessory before end of a precisely

                 computable period of time

         c. Vested remainders subject to open

             1. If one potential member of the class will violate the rule , the entire class gift is invalid 

     3. Identification of the measuring life

         a. To find the life in being focus on the parties in the conveyance

         b. The lives used as measuring lives cannot be so numerous as to make it impractical to track all of them 

B. Rules – if there is any possibility, no matter how remote, that an interest will not vest, it is void 

     1. The Rule of Convenience (Vested Remainders Subject to Open)

         a. Close the membership in a class when

              1. Someone qualifies for distribution and
              2. the gift is available for distribution        

     2. Fetus Rule (Gestation Rule)

         a. A child is considered alive or a life in being from the time of conception only if that child is later born

     3. Fertile Octogenarian Rule
         a. Any person alive is considered capable of having more children despite age or physical condition

     4. Unborn Widow Rule
         a. Possible that widow not even born at the time of the creation of the interest

         b. at the time of conveyance, A’s widow may not be ascertainable

     5. Events that normally transpire in a short period might not for the purposes of the RULE last forever

     6. Rule of Worthier Title

         Ex. O to A for life, remainder to heirs of O

         a. Courts interpret this to mean remainder in O

     7. Rule in Shelly’s case

         Ex. O to A for life, remainder to heirs of A  

         a. Transforms this to a vested remainder in A 

         b. A’s heir have a Fee Simple Absolute

C. Effect of an Invalid Interest

     1. In most cases, the bad part of the limitation is simply struck out and the rest is given effect

Assignment 11: Life Estates and Associated Future Interests (The Doctrine of Waste)

I.  Rights and Liabilities

     A. Profits

          1. Life tenant is entitled to rents interests and dividends

          2. Not entitled to any portion of the principle (such as proceeds from the sale of the property)

              a. Open Mine Doctrine (exception)

                  1. A life tenant may continue to exploit any natural resource on the property as long as that

                      exploitation began before the life tenancy

      B. Repairs

          1. Life tenant is responsible for ordinary maintenance expenditures, but not major improvements

II.  Waste

-Allows person w/ future interest to terminate the current estate to preserve property

-Tenant is entitled to use the prop in a reasonable manner as a reasonable owner would

-Traditional duties are repair, maintain and pay prop. taxes

       A. Permissive Waste (Omission) –Equitable relief or damages at end of estate 

            1. Life tenant fails to preserve and protect the prop. by exercising the ordinary care of a prudent person 

                a. Required to remedy presently existing problems  that may injure property substantially or

                   permanently

                b. Make ordinary repairs necessary to prevent property from declining as to result in injury to prop.

       B. Commissive Waste (Active waste) – Money Damages

           1. Life tenant damages the property in such a way that the property’s value is permanently reduced

               a. In general, drastic changes in the method of operation that may diminish the interest requires

                   remainder man’s consent.

               b. Except where a permanent change has occurred in the surrounding conditions which has deprived

                   the property of its value and usefulness as previously used.

           2. Identity of property not to be changed

               a. Even if changes enhance value they will constitute waste if identity of estate is changed

           3. Where a person erects a building upon the land of another w/o his knowledge and consent the building

                became a fixture and belonged to the owner of the land. Builder is w/o remedy.

Assignment 13: Restraints on Alienation

-Rule against restraint on alienation prevents grantors from unreasonably depriving grantees of the power to

 alienate their estates

I. Three types of restrains on alienation (According to Restatement 2d. of Property)

    A. Disabling restraints
        1. Prevents conveyance of the property in some way

        2. If holder of restrained property tries to convey her interest contrary to the restraint, the conveyance is

            annulled.

        3. Courts are more likely to uphold non-donative (Contracts w/ consideration) disabling restraints

        4. Most donative transfer (taken w/o consideration) disabling restraints are unenforceable

            a. “A disabling restraint is invalid if the restraint, if effective, would make it impossible for any period

                of time from the date of the donative transfer to transfer such an interest”

            b. The restatement rules permit limited disabling restraints if the legal policy favoring freedom of

                alienation does not reasonably apply

                Ex. (Bad DR) O grants land to A, A is unable to convey her interest to anyone under the age of 25

                Ex. (Good DR) O grant land to A, A shall not have the power to convey land until A reaches 30,

                       unless O gives her consent and consent cannot be unreasonably withheld

    B. Forfeiture restraints
        1. Restraint where attempt to convey the prop. contrary to the restraint another party will take the prop.

        2. F.R. that forbids the transfer of a life estate for a period of time starting w/ the donative transfer will be

            upheld

            Ex. O to A for life but should A ever attempt to convey, then to B for the life of A

    C. Promissory restraints
         1. Where the holder of the interest promises not to alienate the property

         2. Same rules apply to promissory restraints as to forfeiture restraints

II. Right of First Refusal 

     A. Three types of rights of first refusals (look to reasonableness of restraint)

          1. Permit grantor to purchase prop. at a fixed price should the grantee ever decide to sell

              a. Always bad 

          2. Permit preemptioner to purchase prop. at market value if grantee ever decides to sell

              a. Jurisdictions conflict on validity of this type

          3. Permits the preemptioner to purchase the prop. at a price equal to what grantee decides to sell to a

              bona-fide purchaser.

              a. Jurisdictions conflict

     B. Two views on rights of first refusals 

          1. Majority- All bad when not restricted in duration so as to comply with period of R.A.P.

          2. Minority- At least some do not restrain alienation, hence not subject to R.A.P. 

III.  Four Types of Partial Restraints on Alienation

        A. Those of limited duration

        B. Limited to whom it can be conveyed

        C. Require approval of sale by original grantor

        D. Requires a right of refusal to a person or group of person

NUISANCE

Assignment 28: Nuisance 

I.  NUISANCE

    A. Definition, rules, elements of two types of nuisance

-A nuisance is an intentional, negligent, or S.L. unreasonable interference w/ the use and enjoyment of land. There is liability only where harm results.

- Determination of whether a nuisance exists requires a weighing of the utility of the acts of both parties, a comparison of the harm caused against the cost of correction, and a consideration of the nature of the locale.

         1. Elements: Private Nuisance 

             a. Causes substantial harm (not just annoying)

             b. Unreasonably interferes in the use and enjoyment of neighboring property

                 1. BALANCE: UNREASONABLE-GRAVITY OF HARM > SOCIAL UTILITY

         2. Definition of nuisance is conduct that is both

             a. Unreasonable

                 1. From standpoint of social welfare

                 2. Requires cost-benefit determination

             b. Causes substantial harm – violates ?’s right to security in property

         3. Elements of Public Nuisance

             a. Definition - unreasonable interference w/ a right common to general public

             b. Areas of common law nuisance = interference with

                 1. Public health

                 2. Public safety

                 3. Public morals

                 4. Public peace

                 5. Public comfort

                 6. Public convenience

                 7. Traditionally can be enjoined only by public officials

                 8. R.2d allows any member of public affected by activity to bring pub nuisance charges

    B. Types of Harms

         1. Extent of harm

         2. Character of harm

         3. Social value of P’s activity (type of use or enjoyment invaded)

         4. Burden on the person harmed of avoiding harm

         5. Suitability of the particular use or enjoyment invaded to the character of the locality:

    C. UTILITY

        1. Social value (utility)of primary purpose of D’s conduct

        2. Suitability of the conduct to the character of the locality

        3. Impracticability of preventing or avoiding invasion -able to avoid, feasible alternative, practical

    D. Remedies

        1. The Prop Rule

             a. The Plaintiff’s Entitlement- Injunction to stop harmful conduct.

             b. The Def’s Entitlement- Dismiss the Complaint he has legal liberty to commit harm w/o liability.

             c. Either party may offer entitled party enough $ to buy the entitlement.

        2. The Liability Rule.

             a. Plaintiff’s Entitlement- Damages for harms (no injunction).

             b. Def’s Entitlement- Purchased injunction- may be unfair to place the financial burden of stopping the

                 activity on the def, so the ct may order a conditional injunction that the plaintiff reimburse the def for        

                 the opportunity loss occasioned by ceasing the activity.

        3. Inalienably Rule

            a. Plaintiff’s Entitlement- Def has No Right to commit harm.

            b. Def’s Entitlement- Def has right to engage in Protected Activity.

            c. Any agreement to allow/give up forbidden/protected activities is unenforceable.

    E. Law and economics

        1. Market value – how much an individual is able and willing to pay for an entitlement

        2. Efficiency – increasing social utility or promoting general welfare by satisfying human wants at the

            lowest cost

            a. Pareto superiority – when someone gains by a change and no one is made worse off by it

            b. Pareto optimality – reached when no further exchanges can be made that are pareto superior

            c. Wealth maximization – benefits outweigh costs

            d. Most often used in economic analysis of law

            e. Not require that losers be compensated b/c looking at benefits to society as whole

        3. Cost internalization

             a. Externality – costs that are imposed by 3rd parties on legal actors and that are not taken into acct in

                 actor’s own cost-revenue determinations

             b. Internalizing external costs

                1. Makes actor’s private cost-benefit analysis = social cost-benefit analysis

                2. Modifies actor’s behavior to promote social welfare

                3. * Those who profit from an activity should bear its costs (rights)

                4. * Internalization of external costs promotes efficiency (soc.utility)   

    F. Coase Theorem (critique of cost internalization)

        1. Joint Costs of Conflicting Activities

            a. Preventing the cost of an activity and imposing that cost on the opposing activity.

            b. In deciding where to allocate that cost, try to avoid the more serious social harm.

        2. Subsequent Bargains

            a. Parties are free to bargain around any allocation of entitlements made by the courts.

            b. Monetary payments induce the parties to sell their prop rights to perform/prevent the nuisance

        3. Efficiency

            a. Achieved by giving entitlements to the party which values it the most.

            b. The value is the willingness and ability to pay (whoever values the entitlement most will pay to

                 keep/obtain it.)

            c. Efficiency analysis details whether an activity should go forward; it says nothing about who should  

                pay for the outcome.

        4. The lowest cost avoider is the party who bears the cost burden This is an imperfect solution b/c

            a. The lowest cost avoider may be the one who values the entitlement the most.

            b. The transaction cost may not allow the lowest cost avoider to purchase the entitlement...

            c. Therefore the result is inefficient.

                 EXCEPTION: highly sensitive use of prop

TRANSFER OF INTERESTS IN REAL PROPERTY

Assignment 39: The Requirement of a Written Instrument

I.  Informal documents of conveyance (Deeds)

- Transfer interests in real property

     A. Some states suggest a customary form by statute

          1. Others look to the whole of the document to determine the intent of the parties

     B. Common elements of a deed 

          1. Names of parties
          2. Date

          3. Property description- must give notice of actual property conveyed

          4. Evidence of intent to convey- must be more than an invitation, **intention critical (Granting clause) 

          5. Signed- some require grantor to sign and others require both
          6. Acknowledged- grantor appears before a notary public, says he has freely signed the instrument 

          7. Consideration-

          8. Recorded-

          9. Attestation- requires a number of witnesses observed the grantor sign the deed

     C. USLTA, The Uniform Simplification of Land Transfers Act §2-201 (Model Law)

          1. Reasonably identify the grantor, the grantee, and the real estate

          2. Manifest an intent to make a present transfer of an interest in real estate

          3. Be in writing and signed by the grantor or his representative     

      D. Modern Law

          1. Looks to entire instrument to find intent

          2. Courts look to save a document not to void an instrument

II.  Contracts for the sale of real estate

      A. Elements

          1. Commercial agreement where seller agrees to deliver a deed after they receive the purchase price

          2. Must satisfy the Statute of Frauds

              a. In writing

              b. Signed by the person to be charged

      B. Five possible requirements

          1. Parties named

          2. Price- reasonable price (not always required)

          3. Intent of Grantor to convey

          4. Description (More general than deed description)

          5. Signed by the party to be charged

      C. Exceptions to S.O.F.

          1. Part performance of the contract- Traditional rule is that relief is limited to equitable relief

              - Must unmistakably point to the existence of an agreement= MAJORITY !!!!!

              a. Majority- The buyer has taken possession of the real estate, and paid all or part of the contract price.

              b. Minority- The buyer has taken possession of the land (reasonable clarity)

          2. Detrimental reliance on the alleged contract (Estoppel)

              a. Where one party has relied on an oral contract to their detriment and where gross injustice would

                  result unless the oral contract was enforced

                  1. Reliance must be foreseeable by the promisor

              b. Restatement 2d Contracts §§ 197 and 217A

          3. Quantum Meruit- injured party allowed to recover any unjust enrichment gained by other party 

Assignment 40: Deed Descriptions

-purpose is to describe exact location, size and shape of property

-land described should correspond exactly with land conveyed

-a description which designates the land conveyed as a portion of a larger tract w/o identifying the part conveyed is fatally defective

I.  Reference to a recorded map or “plat”

     A. Have a surveyor subdivide a parcel into numerous numbered plots and have the map recorded

         1. Increments of division decreasing by size

             a. Plat- 

             b. Subdivision- 

             c. Block- 

             d. Lot

     B. Rules

         1. Reference to an unambiguously identified but unrecorded map is given effect if the map can be found.

             a. Still a bad idea because unrecorded maps may be lost

        2. If a person of ordinary intelligence and understanding can successfully use the description given in an

            attempt to locate and identify the particular property, the description must be held sufficient

II.  The Rectangular or Governmental System

-One of the most widely used systems, especially in Western States

-Thomas Jefferson created the plan which was adopted by the Continental Congress

      A. “Meridian”- A line that runs straight north-south

           1. Principle Meridians

               a. Survey line set at a substantial landmark (mouth of a river) running north-south

               b. Location fixed by longitudinal reading 

      B. “Base Lines”- A line that runs straight east-west

           1. Having fixed a principle meridian surveyors picked some point on the meridian and ran a line at right

               angles to the meridian or a east-west line

               a. This line designated as the principle “base line” for the territory

               b. Location (latitude) recorded astronomically as being so many degrees north of the equator

      C. Correction Lines

           1. Lines parallel to principle base line at intervals of 24 miles

      D. Guide Meridians

           1. Lines parallel to the principle meridian at intervals of 24 miles creating squares being 24 miles square

      E. Township Lines

          1. Lines parallel to correction line at intervals of six miles

      F. Range Lines

          1. Lines parallel to guide meridians at intervals of six miles creating a square known as a “township”

     G. Townships

          1. Townships are subdivided into 36 sections, each 1 mile square or 640 acres

          2. Numbered consecutively, #1 in northeast corner proceeding west and east alternatively

          3. Sections

              a. Every section corner is monumented (usually a concrete post)

              b. All sections were divided into quarter sections

                  1.  quarter sections divided into half quarter sections and then quarter-quarter sections (40 acres)

                  2. quarter-quarter sections are divided using fractional measurements

                      i. 1 rod= 16.5 feet

                      ii. 1 chain= 4 rods or 66 feet

                      iii. 1 acre= 160 square rods or 43,560 square feet

                      iv. 1 mile= 320 rods or 5,280 feet

                      v. 1 section= 1 square mile or 640 acres

III.  Metes and Bounds Descriptions

      A. How it Works

           1. From a beginning point or “tie” trace a course around property set by artificial monuments

               a. Many jurisdictions have statutes or ordinances governing the kind of artificial monuments

           2. An adequate description must always complete the “closure” or describe a completely closed area

      B. Bodies of water as boundaries

          1. Accretion- adds land slowly, occurs when water deposits new soil to area

          2. Reliction- adds land slowly, water gradually recedes so previously submerged land becomes dry 

          3. Erosion- loose land slowly, body of water eats away at shore

          4. Avulsion- either quickly, stream changes its bed suddenly

              a. Original streambed remains the boundary 

IV.  Doctrine of “Seniority” or “Priority”

       A. “First deed, last Will”

            1. A grantor’s first deed controls any later deed where there is a conflict

            2. A later Will controls an earlier Will

Assignment 41: Deed Must Be Delivered

I.  Legal delivery

-term of art meaning grantor demonstrates the deed is to be presently operative

-an act manifesting the intent to make a present transfer in real estate

-presumption of non-delivery when deed in grantor’s possession and not recorded (B.O.P. on Grantee)

    A. Manual delivery

        1. Grantor to Grantee

            a. Parted with dominion over the instrument with the intention of relinquishing all dominion and control

                over the conveyance and making it presently effective as a conveyance of land

            b. Gifts inter vivos- gifts made during the lifetime of the grantor 

        2. Grantor to Agent of Grantee

            a. Present delivery= valid delivery

        3. Grantor to Escrow Agent

            a. When a grantor delivers a deed to a third party w/o a reserved right to recall it, there is an effective

                delivery as a matter of law

            b. Not vested till future= not present delivery

                1. Gifts causa mortis- a gift made in contemplation of the Grantor’s death

    B. Legal delivery w/o manual delivery

        Ex. Record a deed w/o ever giving it to the grantee
Assignment 43: The Real Estate Marketing Contract

I. Marketable Title

- A title that a reasonable and prudent business person with knowledge of the facts and their legal ramifications would accept

    A. Factors

        1. Not perfect title, but free from reasonable doubt, but not every doubt

        2. Test for marketability

            a. Whether an objection thereto such as would interfere w/ sale or market value of said property

            b. Title is one of such character as should assure the vendee the quiet and peaceful enjoyment of the

                property, which must be free of encumbrance

               1. Encumbrance- any burden on the title, hazard, annoyance, expense of future litigation

       3. Jurisdictions disagree as to whether title must be fully insurable or not

       4. Even if title in violation of regulations or ordinances may not be enough to make the title unmarketable

Assignment 44: Remedies for Breach of Marketing Contract

I.  If Seller fails to perform/ buyers remedies

     A. Terminate contract, refund deposit, get purchasers lien on the property until deposit returned

     B. Specific performance

     C. Sue for damages

II.  Seller’s remedies if buyer breaches 

      A. Terminate and resell, refund down-payment

      B. Specific performance

      C. Sue for actual damages

      D. Retain down-payment as liquidated damages if state law so allows

Assignment 45: Introduction to Mortgages

-Read the fine print of the instrument ***

I.  Mortgages

     A. Definitions and Terminology

          1. A mortgage is a conveyance or retention of an interest in real property as security for performance of

             an obligation

          2. A security interest granted in lender by owner to secure capital for property

          3. An interest in land created by a written instrument providing security for the performance of payment

              of debt

          4. Purpose Money Mortgage

              a. When a loan and money facilitate the purchase of land

          5. Mortgagor- Grantor of security interest in property (Borrower, Owner, Debtor)

          6. Mortgagee- Grantee of security interest in property (Bank, Lender)

     B. A Note

          1. Provides repayment schedule and amount of interest to be paid

     C. A Security Interest
          1. Interest in the property which lender secures as collateral for the loan

          2. Entitles lender to seek repayment of the loan via a foreclosure on the property

     D. History of Mortgages

          1. Originated in courts of equity in England

          2. Lender used to be able to possess land until debt repaid

              a. Borrower- equitable owner of land

              b. Now borrower possess land until debt repaid

          3. Used to be if 1 day late on payment, lender could foreclose (Under Title Theory of land)

              a. Now there exists more equitable relief for borrowers

              b. Usury Laws- prevents charging inflated or excessive interest rates 

     E. Types of Redemption- Ability to recover property even if you are late on payments

          1. Equity of Redemption Rule
              a. Right to gain title upon repayment of loan but before foreclosure

                  1. Before foreclosure occurs

                  2. Foreclosure ends this right 

                  3. Courts will not enforce any clause in an instrument nullifying the equity of redemption

          2. Statutory Redemption Rule (Only in 22 States)

              a. Permits a debtor to redeem the property during a set period (usually 6-18 months) after the 

                  foreclosure

              b. Possession of the property during the statutory redemption period

                  1. Some states allow mortgagor to remain in possession until the expiration of the period

                  2. Some states allow the foreclosure sale buyer to take possession under a defeasible title

           3. Transfer of right of redemption

              a. Either testamentary or by assignment may grant in another right of redemption 

     F. Types of foreclosure

          1. Strict Foreclosure (Extreme Minority Rule) 

              a. Lender gains ownership of the land w/o a sale

          2. Foreclosure Sale (Majority Rule)-

              a. Judicial Foreclosure- commence action to declare debt is due and unpaid

                  1. Foreclosure Decree- judicial order of sale

              b. Non-judicial Foreclosure (Used with deed of trust) A.K.A.= Power of Sale Foreclosure

                  1. Need no authority of the court to sell the property 

              c. Deficiency Judgment-Lender sells property for less than value of loan

                  1. Lender entitled to go after mortgagor for difference

                  2.. If land sold in foreclosure for excess of value of loan excess goes to owner

                      i. Used to be that the excess went to the bank 

                  3. Exceptions

                      i. Some states say mortgagee is only allowed debt over the fair market value of property (instead            

                         of value of debt over the price paid at sale)

                      ii. Some states only allow deficiency judgments after judicial foreclosure

                      iii. Some states forbid deficiency judgments following foreclosure of a purchase money

                           mortgage 

     G. Cosigners

          1. Cosigners on Note- obligated to pay debt of Mortgagor

          2. Cosigners to security Interest- Not always required to pay debt (May be a co-tenant or spouse) 

     H. Second Mortgages; Home equity loans 

          1. Borrower’s equity- excess of value in property over the sum of all liens

              a. May use Borrowers equity to secure a second loan

                  1. If default on second mortgage- foreclosure buyer still subject to original Mortgage

                  2. If default on first mortgage- second mortgage eliminated by this but debt created in second

                      mortgage note is not  

II.  Deeds of Trust

      A. An instrument used in some states to replace a mortgage

           1. Easier to foreclose

      B. Differences

          1. Terminology

              a. Trustor- The owner of the property who uses the property as security

              b. Beneficiary- The lender or person who extends credit

              c. Trustee- Third party that holds the property in “trust” as security

          2. Method of foreclosure

              a. Power of sale to create foreclosure sale (SEE non-judicial foreclosure above)

Assignment 46: Covenants of Title

I.  Introduction

    A. A contract for the sale of real estate implies marketable title, but no promises are implied in a deed

        1. Doctrine of Merger- (Old Rule) implied promise in contract of sale concerning title does not survive

            delivery of the deed

        2. Before title insurance, Buyers relied on several methods to ensure good title

            a. Title search in the recording office 

            b. Covenants of title

            c. Visual inspection of the premises

            d. Title search by professional

        3. Effect of Checking Title

            a. Title Insurance

                1. Retroactive

                2. Also strictly liable

            b. Attorney Opinion

                1. Only liable for negligence

II.  Covenants of Title

-Seller’s express promises in deed concerning the title he is conveying

-Afford vendees (Buyer + subsequent purchasers) relief in the event of loss

     A. Types of Covenants of Title

          1. Covenant of Seisin (C.O.S.)

              a. A covenant that the grantor is peaceably in possession under a freehold title 

              b. Knowledge of another’s interest in land is a bar to recovery under C.O.S.

                  1. Unless Buyer reasonably believed Seller would eliminate other party’s rights before closing

              Ex. A grants land to B, then A purports to sell same land to C (who is unaware of grant to B) in a deed

                    with C.O.S., C may recover from A for loss incurred by purchase of land. 

          2. Covenant of Right to Convey (C.R.C.)

              a. Says Grantor has the right or authority to convey

              b. Difference form C.O.S. is means has the right to convey in addition to right of possession

          3. Covenant Against Encumbrances (C.A.E.)

              a. Says no other right/interest which would decrease the value of the property is held by any third party

                  1. Easements, Mortgages, Deeds of Trust, Covenants, Liens, Leases 

              b. Notice to Buyer of encumbrances does not preclude recovery

              c. Minority Rule- Distinguishes between physical and monetary encumbrances

                  1. Physical do not run w/ land, Monetary do run w/ land

              d. Existence of zoning regulations or building codes that reduce value not an encumbrance

                  1. However, jurisdictions split as to whether zoning and building code violations are encumbrances

              Ex. A conveys land to B by deed w/ C.A.E., After taking land B discovers E has easement across land.

                    B may recover from A

          4. Covenant of Quiet Enjoyment (C.Q.E.)

              a. Says grantee will not be evicted (Actually/ Constructively) by someone w/ paramount title

              b. For remote grantee, Maximum recovery is purchase price

                  1. But if orig. deed for no consideration then only nominal damages

          5. Covenant of Warranty (C.O.W.)

              a. Promises to compensate the grantee in the event grantee is evicted 

              b. Very similar to C.Q.E. 

          6. Covenant for Further Assurance (C.F.A.)

              a. Promises grantor will provide documents to grantee to help prove title 

              b. This covenant can also be specifically enforced, versus the other covenants only entitle grantee to

                  damages  

     B. Types of Interest Covenants of Title Convey

          1. Present Covenants- Majority /only enforceable by grantee against grantor

          -Is breached if at all on the delivery of the deed to grantee              

              a. Covenant of Seisin

              b. Covenant of Right to Convey

              c. Covenant Against Encumbrances 

          2. Future Covenants- Majority / Enforceable by “remote” grantee against orig. grantor, RUN W/ LAND

             -Not violated until an act or event occurs that constitutes a breach

              a. Covenant of Quiet Enjoyment

              b. Covenant of Warranty

              c. Covenant of Further Assurance

II.  Types of Deeds and the Covenants they Contain

      A. Full Warranty Deed (General Warranty Deed)

           1. If grantor conveys with “Full”, “General”, or “Usual” covenants this implies all six covenants

               a. Grantor liable to remote grantee for breach of future covenants

           2. If grantor conveys with ”Limited”, or “Special” covenants this implies that the covenants will only

               apply in limited circumstances

               a. Grantor covenants against all title defects except those specifically excepted 

           3. Provides the highest level of protection a deed may convey about good title

      B. Special Warranty Deed (Most common today)

          -Under this deed grantor only liable if they were the one who breached the covenant

          1. Includes some of six covenants

          2. Usually statutory

          3. Grantor usually covenants only concerning interests created by grantor

          4. Liability to remote grantees depends on the statute

      C. Quiet-Claim Deed
          1. No covenants are implied

          2. Grantor promises nothing

          3. Grantor conveys their entire interest which may be more or less than what parties assume

          4. Use of language like, “I grant everything I have”, “All my interest in _____”

      D. Use of the word “grant” in deed in some jurisdictions

           1. Common Law

               a. Nothing implied

           2. By Statute

               a. Grantor has not conveyed to others before instant grant (C.O.S.)

               b. Implies Covenant against Encumbrances (C.A.E.)

                   1. Implied C.A.E. does not run w/ the land

                   2. There can be no implied covenant when the parties expressly agree to the contrary

III.  Damages (Monetary)

      A. Pay price for property

      B. Pay price to remove encumbrances

      C. Pay reduction in market value

Assignment 47-48: Recording Statutes

I.  The Basic Rules

     A. The Non-statutory Law (Common Law)

          1. “First in time is first in right”, “one cannot convey what one does not own”

          2. Ownership legal or equitable which occurs first is the real owner of the property

          3. Exception to the rule

              a. When the first interest was only equitable and the second was legal, the second would prevail if the
                  second purchaser was a bona fide purchaser for value w/o notice of the prior transaction

     B. American Recording Statutes
         1. Every state has a recording statute

             a. Most do not make recordation essential for the validity of a deed, valid when delivered
         2. Types of Recording Indexes

             a. Tract Index

                 1. Most efficient, used in only a small minority of counties

                 2. Uses a separate page for each parcel of land

                 3. Parcel divides make this system confusing

             b. Grantor-Grantee Index

                 1. The name of every grantor and grantee is listed alphabetically in an index
                 2. Factors that may cause confusion in chain of title
                     i. Nicknames, middle names, married names, and legally changed names

                     ii. Only deeds appear in index so wills, trusts, intestacy, divorce creating title can be problematic

                     iii. Various defects (tax liens, litigation) and encumbrances may require reference to other sources

                 3. Searching the grantor-grantee index to establish a tentative chain of title

                     i. Find satisfactory or indisputable “root” title

                     ii. Some states desire a trace back to the original Gov. grant

                     iii. In most cases 60 years is sufficient
                 4. Process of searching index

                     i. Backwards in grantor-grantee index to root of title

                     ii. Forward in grantor-grantee index to present

                     iii. Examine all documents and determine legal significance

II.  Types of Recording Statutes 

      A. Race (Extreme Minority)
           1. First to the courthouse and records gets title to the property 
           2. Only North Carolina and Louisiana have this type

           3. Bona fide purchaser for value who files first is protected w/ or w/o notice

           4. Bona fide purchaser (B.F.P)

               a. Subsequent purchaser

               b. For Value

               c. Records First 
      B. Race-Notice (Majority)

          1. Requires that a second grantee must do two things in order to prevail

              a. Record before the first grantee

              b. Purchase without notice of the first grantee’s claim

          2. About half of the states have this type of statute

          3. B.F.P
              a. Subsequent Purchaser

              b. For Value

              c. W/o notice

              d. Records first

      C. Notice (Minority) 

          1. It is immaterial who wins the race to the courthouse

          2. A second grantee who takes the property w/o notice will prevail

          3. B.F.P.
              a. Subsequent Purchaser

              b. For Value

              c. W/o notice

Ex. 1 Assume that B is a bona fide purchaser for value w/o notice of A’s claim


[image: image1]
Ex. 2 Who owns the parcel if 
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Ex. 3 Who owns the parcel if


[image: image3]
III.  Other Issues Regarding Recording Statutes

       A. Who May Gain/Loose Title by Virtue of a Recording Statute

            1. Who is protected by recording statutes

                 a. Bona Fide Purchaser for value

                 b. Some Creditors who meet certain standards

            2. Lose Title?

                a. If the second grantee is a donee and the first grantee is a purchaser, the purchaser wins in all three
                    types of statutes regardless of who records when. 

                b. Adverse Possessors

                    1. Under most statutes claims arising from adverse possession are not affected by recording statutes
            3. Gain Title?

                 a. The mere fact that an instrument is recorded does not suggest that it is immune form attack based

                     on lack of delivery, forgery, fraud, incapacity, or infancy

                     1. However, non-delivery of a deed from O to A does not defeat the title of B, a bona fide

                         purchaser from A, w/o knowledge of the non-delivery of the O to A deed

       B. Who is a “purchaser for value” covered by the recording statutes
            -In General B.F.P.= Subsequent purchaser who pays valuable consideration for property            
            1. Immaterial if first grantee is purchaser but essential to second purchaser claim

            2. Must be more than nominal consideration for transaction

            3. Creditors who are purchasers for value            
                a. General Rule- Mortgagee is a B.F.P for value 
                b. Most courts hold that a judgment lien creditor is not a “purchaser”

                c. Courts split over whether a pre-existing debt is “for value” when debtor later asks for security

                     interest
                     1. Majority- Only “for value” if mortgagee extends gives something more in consideration for
                          receipt of mortgage (Ex. Extends time of repayment)
       C. Who is “without notice” in the meaning of the recording statutes

             -“Wild Deed” – deed recorded outside C.O.T. does not convey notice

            - One is deemed to have “notice” of facts, regardless of any lack of actual knowledge, when one should
               have known them

            1. Types of Notice 
                a. Actual notice- oral/ written/ or visual                

                b. Constructive notice
                    1. Form physical condition of premises or surrounding land

                    2. From documents one should have read (Records, or deeds)                 
                c. Inquiry Notice
                    1. Inquiries one should have made

                    2. Charged w/ asking further questions                     
                    3. Jurisdictions are spilt over who and when must make inquiry (SEE CASES)

                        i. Relative Fault-
                        ii. Collateral Interests-
                d. Imputed Notice

                    1. Knowledge of one party is imputed to another (Ex. General partnerships)

            2. Notice must be at the time of purchase not prior to recording the deed to have effect

       D. “Shelter” doctrine- B.F.P. transfers protected status to a subsequent donee
            1. Once title vests in B by virtue of the statute, and B has recorded, a subsequent grantee of B will
                receive good title even if they are not a bona fide purchaser for value

            2. Only works for the next owner of the property, does not effect anyone further down chain of title 

       E. Estoppel by deed doctrine
            1. Where one grants what they do not own, and thereafter acquires title, the title insures to the benefit of

                 the grantee

                 a. Majority- However if grantor, had granted to a subsequent purchaser for value w/o notice they

                     prevail over the first deed

                 b. Minority- Jurisdictions using the tract index- prior grantee would prevail
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