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Torts II Outline


I. Proximate Cause
A. See (Notes 335 – 338 exam questions)

B. Before you establish proximate cause, you have to establish that the D is the cause in fact of the injury

C. Cuts off liability of a D who is the cause in fact of the injury
D. Types

1. Foreseeability

2. Intervening cause

3. Public policy

4. Shifting Responsibility

E. Foreseeability v. Direct Causation

1. Foreseeability – should the D have foreseen what happened

2. Direct Causation – if you are the cause in fact of the injury, then you are the proximate cause and are liable

3. Amazing things can be foreseeable

a. Something that is not very foreseeable is foreseeable according to some courts

F. Duty v. Proximate Cause

1. If you don’t have a duty, then you don’t have a proximate cause

2. Eggshell P’s either use direct causation or proximate cause

3. Direct causation:  “but for” cause; cause in fact

4. Proximate cause is applied more strictly in intentional torts than unintentional torts

5. If you are a direct causation fan then you enforce proximate cause anytime there is an injury

G. Intervening Cause

1. See (Notes 322 – 323)

2. Usually multiple parties at fault

3. Superseding events are couched in foreseeability

4. If the intervening act is extraordinary under the circumstances and not foreseeable in the ordinary course of events, it may be superseding act which breaks the causal nexus

a. If the intervening cause is unforeseeable then it can be superseding
i. If the act cuts off liability then it is superseding

b. Criminal behavior is a superseding intervening cause

5. Act of God is a superseding intervening cause

6. Suicide

a. Some people have a duty to prevent

i. Mental health facility

ii. Police

b. Suicide is foreseeable if the caretaker knows that it could happen

7. Rescue Doctrine

a. Professional rescuers are not covered but everyone else is
b. The rescuer of a rescuer is covered
c. “Danger invites rescue”
8. Malpractice is foreseeable under proximate cause (has to be gross)

a. D is liable for what he did wrong and the Dr.’s wrong; the Dr. is only liable for his wrong
9. 2nd injury caused by weakened condition resulting from 1st injury → D → proximate cause → liable

H. Public Policy
1. Social Host liability

a. Ex if minors are doing the drinking then so host liability may be good; it is already an illegal action

b. Dram shop liability – liability of a place that serves alcohol for $

c. Employer may be liable

i. Ex. Employee Christmas party → gets drunk → drives → accident

2. Entrustment (negligence) – proximate cause does not prevent from proximate cause

I. Synthesizing Proximate Cause
1. Proximate cause problems are not common

2. States handle P.C. in deferent ways

a. Direct Causation

b. Foreseeability

3. Know the basic principles

a. Foreseeability

b. Direct Causation

c. Egg shell P

d. Rescuer Doctrine

J. Shifting Responsibility (354)

1. You convince the court that you are not responsible
2. Ex.  Blasting cap situation → mother is liable
II. Joint Tortfeasors 

A. Have more than one D; can have all D’s liable

B. The D’s can “act in concert” → doing it together

1. Joint and several liability – each tortfeasor is jointly liable (as a group) and each one individually liable

a. P can collect the damages any way she wants

i. Ex.  If 3 tortfeasors → make all pay, or make one pay, or make 2 pay more than 3rd
b. 3 ways to get joint and several liability
i. Acting in concert

ii. Common duty (vicarious liability → liability that a supervisory party, such as an employer, bears for the conduct of a subordinate or associate, employee, b/c of the relationship between the two parties and respondeat superior)

· Mainly employer / employee

iii. Concurrent cause; indivisible harm – the person that gets injured is not responsible for part of the harm

· Ex.  Death, insanity, etc. → can’t divide up injury

c. Popular w/ P → getting your money from one or all Ds

d. Unpopular w/ Ds, especially a corp.

i. Due to tort reform now concurrent cause (comparative) → each party is liable for the % of their duty

C. Contribution (Only applies to Ds)

1. Have to give your fair share to the D that paid all of the damages

a. If the others are judgment proof (they don’t have any money) then the D that paid it all is just out
2. Intentional torts cannot go for contribution

3. If someone is immune from liability from the P they are immune from everything else

D. Indemnification (Only applies to Ds)

1. Only appropriate where the person asking for it is totally not at fault

a. Just vicariously liable

E. Risk of an uncompensated P

III. Duty of Care
A. Everyone has a duty to exercise reasonable care

B. Common law – no duty to rescue; still rules

C. Privity – the connection or relationship between 2 parties, each having a legally recognized interest in the same subject matter

1. You don’t have to have a duty to someone unless you have a privity (K) w/ them

2. Applies to legal malpractice

3. Helps give rise to the duty

D. Failure to act

1. Unless there is a special relationship there is no duty of care

2. Doctors – If see someone is need of medical care

a. AMA say they should act

b. Tort law doesn’t require it

3. One who is an invitor or has control of an instrumentality that causes injury has a legal obligation to take affirmative steps to rescue a person who is helpless or in a situation of peril.  The invitor or one who has control of an instrumentality has the legal obligation to aid a helpless person, even if he did not cause the original situation that the helpless person finds himself in

a. Special relationship exists between invitor and invitee → duty of care

4. Special Relationship

a. Employer / employee

b. Common carrier  / passengers → must protect from 3rd parties

c. Innkeeper / guest

d. Teachers / pupils

e. Occupier / entrant on land

f. Parent / child

g. Husband / wife

h. Undertaking – if you undertake to make sure someone is safe, then that is your duty and you can’t go back on it

5. Good Samaritan statute – encourage rescuers

6. Tarasoff
a. The interest of society in protecting itself from physical violence takes precedence over confidentiality

b. A doctor bears a duty to exercise reasonable care and warn potential victims about known violent tendencies or intention of a patient

E. Pure Economic Loss

1. Courts are reluctant to award recovery, than for physical injury

2. Damage to property

a. Ex.  Smashing someone’s car → actual physical injury

3. Business Interruption Insurance – if your business has to close for some reason, you insurance will pay you for the days you are closed

F. Negligent Infliction of Emotional Distress (NIED)

1. Requirements

a. Physical manifestation – actual physical symptoms; shows that you were upset

i. Anti – fraud

ii. Ex. → throwing up, nightmares, looking for some way to prove that you really were upset

iii. Exceptions

· Death Telegram – send a message that a relative is dead, and maybe not true

· Negligent Corpse abuse

b. Impact

i. How much contact does it have to be 

· Can equate it w/ contact

c. Jurisdictions don’t all have the same requirements

i. Some require one, others require both, some don’t require any

2. Egg shell Ps – can’t establish until after prove NIED b/c you will get more money

3. Hypersensitive person – can’t recover unless a reasonable person would recover in the same way

4. P has the burden of proof

5. Bystanders – someone who is upset b/ of what happened to someone else and they bystanders experiences it in some way

a. First satisfy NIED

b. Have to have impact

c. Have to be in the zone of danger

i. Bystander could have gotten injured too

d. Dillon v. Legg – Balance relationship, proximity, did they see it or hear it happen (contemporaneous sensory observation)

e. Thing v. La Chusa – narrowed Dillon → have to have all Dillon factors

i. Closely related

ii. Present at the scene of the injury producing event at the time it occurs and is then aware that it is causing injury to the victim

iii. As a result suffers serious emotional distress

G. Duty towards unborn children

1. Ex.  If you injure a woman at 7 months

a. Rule - The fetus has to be born alive for wrongful death recovery

i. If stillborn then no recovery

b. Some states say the baby has to be stillborn to recover

i. Baby has to be viable at the time of accident (majority)

H. Wrongful Birth (parent sues)

1. Ex.  A mother was pregnant and she had German measles and the doctors did not tell her

2. Ex.  A baby w/ down syndrome born to older parents and Drs. do the amniocentesis to see if anything is wrong and the doctor misdiagnosis it

a. Can argue that you would have aborted it if you would have known

3. Parent sue for 

a. Medical expenses

b. Pain and suffering of parents and child

4. Courts award damages

I. Wrongful Life (child sues)

1. The child sues for being born deformed

2. Prob. – How do you place a value for not being alive; is it better to be alive and handicapped rather than not alive at all

3. Courts will not award damages

J. Owners and Occupiers of Land

1. Duty of owners to occupiers of their land; can happen on or off land

2. Off Premises liability - a tree on your land falls on someone

a. Natural Condition – things that arise naturally; not liable for natural conditions on your land

i. Pond

ii. Trees

iii. Rabbits

b. Duty – you have a duty to prevent natural condition s from bothering others

i. Most states do not follow

c. Artificial condition
i. Duty to act reasonably

ii. Ex.  If you plant an unnatural tree on property

3. On Premises Liability – Someone on your land gets hurt

a. Trespassers – don’t have permission to be on land

i. Only obligation you owe to a trespasser is not to intentionally injure them

ii. Usually not liable

b. Licensee – Someone that has the owner’s permission to be on premises for there own purpose or business, but not an invitee

i. Ex.  Social Guest, Door to Door Sales person

ii. The owner has to warn them of hidden dangers on the premises, if she knows about them

iii. Licensee takes the premises as they find them, like a family member

c. Invitee – If you enter premises w/ a business related purpose (business visitors); held open to the public (church, museum); choose this over licensee if can’t decide

i. Ex. Students, shoppers, kids of people, people that meet others at the airport, tourists, people attending meetings, people at amusement parks, going to the bank, visitors in national parks

ii. Landowners must inspect and repair problems on property

iii. If warnings are adequate, then that is ok

iv. Only an invitee when you are in the scope of an invitation – if you go beyond this you are a licensee or trespasser

d. Exception

i. Attractive nuisance

· Cuts off liability at age 14

ii. People you don’t want on you land but they have a right to be there—an invitee

· Meter readers

· Census takers

· Police and firemen (licensees)

e. Landlord and Tenant

i. Tenant is responsible for the premises b/c they are treated like the owner

ii. Exceptions

· Common areas

IV. Damages
A. 3 Kinds

1. Nominal - $1; not really in personal injury cases

2. Compensatory – actual damages; put P where P was before injury

3. Punitive – punish tortfeasor for bad behavior

a. Can’t get for negligence

b. Can get for gross negligence

B. Personal Injury

1. Have to have liability, damage, and a solvent D

C. Proving personal injury

1. Photos

2. Charts

3. Demonstrative Evidence

D. General and Special Damages

1. Special – tangible things like lost wages

2. General – intangible damages like pain and suffering

E. Economic Loss

1. Medical – past and future

2. Wages – lost and future

a. Economist – show life expectancy and how much you would have earned

3. Present value – gives you the amount of money you are owed from the suit and enough so that after interest in the allotted amount of time you will get what you are supposed to

4. Take into account future inflation

5. Taxes

a. Most nonpunitive damages awarded are tax free

b. D can’t tell jury that damages are tax free

c. Punitive damages are taxed

6. Maximum recovery rule – judges use it to look at the maximum amount a P can get

7. Interest

a. Tort damages are not liquidated

b. Ordinarily no interest paid on tort judgments

F. Non Economic Losses (Not readily figureable)

1. Pain and suffering

a. Loss of appearance

b. Emotional distress

c. Litigation induced stress

2. Loss of enjoyment of life

3. Per-diem argument – figuring out damages by how many minutes / days of pain and suffering

G. Judicial Control of Amount of Recovery

1. Additure – P asks judge for more $

a. Can’t get in federal court; can in state

2. Remittitur – D says that the $ is excessive

a. End up having a new trial just on damages

3. Tort Reform  - set a cap on pain and suffering amount

H. Can get for loss of consortium

I. Physical harm to property

1. Get paid the market value at the time of the accident

2. If damage a chattel – sue for recovery of diminution of value

a. Close to the repair cost

J. Punitive Damages

1. Punishment and deterrence

2. Don’t get for negligence

3. Get for strict liability

4. Income and profits of individuals and companies are admissible

5. Vicarious liability – sometimes get punitive

6. Test if punitives are excessive

a. The degree of reprehensibility

b. The disparity between the harm or potential harm suffered by P and the award

c. The difference between this remedy and the civil penalties authorized or imposed in similar cases

K. Collateral Source Rule – why should D benefit b/c you have insurance

1. Insurance companies use it to recover their damages during litigation → subrogation

L. Avoidable Consequences Rule – if you can get the injury fixed then you have to get it fixed

1. BOP is on D to prove that no other remedy is out there

V. Wrongful Death and Survival
A. Wrongful Death – what happens after death

1. Each State’s wrongful death statute is different

2. Recovery

a. Loss of support (like loss of income)

i. Beneficiary is claiming for the support they are no longer getting

b. Services provided

c. Parenting

d. Loss of society

e. Love, affection, loss of consortium, etc.

f. Funeral expenses

3. Beneficiaries

a. Spouse

b. Significant others don’t count

c. Children

d. Step-children don’t count

e. Children born out of wedlock

f. Unborn child – split

g. Parents 

h. Next of kin

4. Awards are not capped

a. Warsaw pact – if your plane goes down on an international flight – limited to $75,000; domestic flight  - no cap

5. Remarriage is irrelevant

6. Is not an estate action, brought by beneficiaries

B. Survival – someone gets killed, but they linger for a while; what happens before death

1. Get all the damages that are incurred while they are still alive before they die

2. Recovery

a. Loss of property

b. Lost wages – wages that would have been earned

c. Medicals 

d. Pain and suffering – during the alive period

e. These are damages that would be awarded in addition to the wrongful death award

f. The recovery is an estate asset, so creditors can get $ from action from the estate

3. A personal rep. brings the survival action

4. Beneficiaries in a survival action are the heirs in the will

5. Have to be conscious of pain and suffering to get it

6. Pre-impact fright recovery

C. Defenses

1. The behavior of the deceased

2. Conduct of the beneficiary

3. Comparative negligence

4. SOL

VI. Defenses to Negligence
A. Contributory negligence – if P was guilty of any fault contributing toward their injury – P gets 0

1. This is the old rule; only 5 states use
B. Comparative Fault

1. Modified not as great as – if P is less than 49% at fault then he an recover damages

2. Pure – if jury says P is 99% at fault and D was 1% at fault then P wins 1% damages

3. Modified not greater than – P fault has to be not greater than 50% to recover

4. Slight / Gross – South Dakota

5. Joint and several liability 
a. Multiple tortfeasors

b. % Of who is most at fault and you recover that much

c. If have an insolvent tortfeasor then you could be out of luck; but if other tortfeasors you could recover all from the other

i. Some jurisdictions have the tortfeasor that can pay all of it if the poor tortfeasor can’t pay his part

C. Assumption of the Risk (old) – if you assume the risk, you lose; an all or nothing

1. Can still be a defense in SL

2. Express – you expressly assume the risk

a. Ex.  When you go skiiing and you sign a waiver

b. Can do orally, but generally in writing
3. Implied – based on implied behavior

a. Ex. If I do something dangerous, then I assume that something risky could happen

b. Carelessness

c. Adventurousness

D. Statute of Limitations
1. Traditionally accrues when the injury is committed

2. Discovery rule – S/L does not run until you discover the wrong done to you or should have discovered the wrong done

3. Varies by state

4. Notice of Claim -  S/L you use when you are suing the govt. requires you to act sooner

5. Tolled for minors until they are 18

6. Statutes of Repose – you have a certain amount of time to bring an action

a. Applies to: architects, engineers, builders

b. Ex.  A football stadium collapses 30 years after built, under Statute of Repose can still bring action

c. Products liability

d. Exceptions

i. DES cases

ii. Asbestos

e. Unconstitutional in some states

E. Immunities
1. Based on relationships – if you are in a certain type of relationship w/ another then you are immune from suing that person

a. Ex.  Automobile guest statute

2. Interposal (husband / wife) – can’t sue each other in tort

a. Fear of fraud or collusion

b. Fosters an ill feeling in a marriage

c. Has been lifted in most jurisdictions b/c of spouse abuse

3. Parent / child – child can’t sue parent

a. Some states have lifted this
4. Employer / Employee immunity

a. Now have workman’s comp
b. Exception – Intentional causing of an injury
5. Can sue the govt. 

a. Court of claims – if you want to sue the govt. you have to do it in a special court
b. Public duty rule – the govt. does not owe a duty to an individual but to the public in general
c. Exception – if the govt. owes a special responsibility to someone – you generate a special relationship w/ someone → get around sovereign immunity
6. Public officials

a. President has absolute immunity

b. Police and judges have immunity

VII. Strict Liability
A. Def. – holds the D liable even though he did not intentionally hurt the P; its strict and not absolute, b/c there are defenses available

B. Animals
1. Trespassing animal
a. Dogs and Cats are not included

b. Fencing out statute – you have to enclose your property in a fence to protect your property

c. Fencing in – If you are a cattle owner you have to fence in animals to keep them in

d. Wild Animal – SL for keeper of wild animals, but not domestic animals

e. Domestic Animals 
i. Dog bites – have to prove in each case that an animal is dangerous; court will not pronounce a whole breed as dangerous

ii. If can’t get SL go for negligence

iii. Leash or muzzle law – if client gets bit and dog is not on a leash argue negligence per se

f. If a trespasser and you get bit by the owner’s dog then it is your own fault for trespassing on someone else’s land ☺

C. Six factors of R2d Torts §520
1. High risk of harm to others
2. Likelihood that the harm would be great
3. Inability to eliminate the risk by using due care
4. The extent of activity in question is uncommon
5. In appropriateness of activity of where its being done
6. Extent by which he danger of the activity outweighs its value to the community
D. Limitations

1. An act of god
2. Assumption of the risk
E. Defenses to SL

1. Comparative negligence
2. Comparative fault
VIII. Products liability
A. Applies whether parties are in privity or not

B. Types of PL claims: 3 branches

1. Negligence
2. Warranty → K theory
3. SL
a. It is possible in a PL action for a successful P to recover in more than one theory
b. Design defect uses a negligence standard
C. R.2d 402(a) – basis for SL PL cases

D. Negligence (under PL)

1. McPherson v. Buick – when a product is such that it is reasonably certified to place life in peril when negligently made; any reasonable inspection could have found problem

2. No privity requirement in Neg. PL

3. Only need a foreseeable P

4. Closed container rule – if something comes sealed in a box, the retailer doesn’t have to open box to see if it is alright

E. Warranties

1. Expressed – Baxter v. Ford
a. Don’t make promises if you know you can’t keep them

b. Courts are lenient in what they consider to be expressed warranties

c. R2d 402(b) – express warranties – covers innocent misrepresentation

i. There is a tort action in saying a product is one way and it turns out to be another way

d. Exception - Puffery

2. Implied
a. Almost any product purchased is going to have an implied warranty

b. Criteria

i. Merchantability → product will work as it is supposed to

ii. Particular Purpose → product will be suitable for a particular use

3. Warranties are SL actions w/ K defenses

4. UCC 2-318 (3 versions) (727 – 728)

a. Alternate (a) – most restrictive

b. Alternate (c) – broadest

c. Alternate (b)

5. Notice

6. Bring a warranty claim b/c of a wider variety of remedies

7. Bring a warranty action if you have a pure economic loss situation

F. Strict Liability in Tort

1. Greenman case
2. R2d 402a (733)

a. Most states have adopted this

3. Why we have this – (734 a – h)

a. Provides an effective incentive to manufacturer to make their products as safe as possible

b. Manufacturer is in a better position to protect against harm by insuring against liability for it, and by adding the cost of the insurance to the price of his product, to place the loss on the general public

4. 3 areas of defect (736 – 737)

a. Manufacturing defect (SL)
i. Treated under a strict liability standard

ii. The product was not put together like it was supposed to be

iii. A manufacturer will be held strictly liable for manufacturing defects

b. Design Defect (Neg)

i. Broader claim
ii. An entire product line is defective
iii. Really a negligence standard and not SL
· Have to prove negligence to prevail
· You can get the retailer and manufacturer in SL, that’s why sue for SL instead of negligence for design defect
iv. Ex.  Crash proof cars - Litigating over difference of injuries if the car would have been constructed safer
v. 4 approaches for determination of the meaning of design defect

· A negligence risk-utility analysis but focuses on whether the manufacturer would be judged negligent if it had known of the product’s dangerous condition at the time it was marketed
· Compare the risk and utility of he product at the time of trial
· Consumer expectations about the product
· Combines the risk-utility and consumer expectation tests (1,2,&3)
vi. Pure negligence is the best test

vii. A court must permit a jury to consider whether the risks of injury so outweighed the utility of the product’s design so as to render it defective

viii. Defenses

· State of the art – a defense for manufacturers
*Could still have a defective product

· Open and Obvious dangers

· Can’t sue a drug company for design defect → they would stop making drugs as safely
c. Failure to Warn (Neg)
i. Manufacturers are not held strictly liable for failure to warn

ii. Must show negligence to win

iii. P has to show fault in failure to warn

· Now you can get retailer
*If manufacturer failed to warn and you can’t prove it, then you can get retailer

iv. Use negligence test to get SL

v. No duty to warn about the obvious

vi. Allergic reactions – have to warn of a foreseeable injury

vii. Why not warn about everything

· People would not buy the product

· People would ignore them—more warnings the less you pay attention to them

viii. Adequacy of warnings – up to the jury

ix. Less of a warning is required for sophisticated users

x. Learned intermediary rule – the drug company has to warn the doctor and not the patient

· Exceptions

*Medical companies that advertise in magazines and TV

*Medicine is just given out w/o warnings

· Equipment applies – employer should warn employee

xi. Post-sale duty to warn / recall – if you discover a problem w/ product after sale, you still must warn

G. Proof

1. Show the defect was in the product when D sold it

a. P has the burden of proof

2. Show the defect existed at the time the product left the factory

3. Show the defect was the direct and proximate cause of the accident and injuries

H. Excluding Evidence - P is not allowed to introduce negligence that the D has repaired

I. Defenses

1. Comparative fault / negligence – is a defense in SL

2. Implied Assumption of the risk – is a defense and P will get a % of the result
3. Express assumption of the risk – you sign something which says you assume the risk → bars you claim
4. Misuse – if you use the product incorrectly the manufacturer is not liable

a. Did you misuse the product

b. Was it foreseeable by the manufacturer

c. (777)

5. Preemption

a. Popular defense

b. Govt. contractor defense – making products according to the way the govt. dictates

i. Ex.  Cigarette warning label – cigarette argue preemption b/c it is federal statute to have a certain warning label on the cigarettes 

J. D’s other than the principal manufacturer

1. Used products – retailer sometimes can be held SL for used products

2. Lessors and bailors of chattels

a. Ex.  If you rent a car from some place an it breaks down, you can sue the lessor

3. Retailers and wholesaler – distributors
a. Under SL these people are held liable

i. In negligence the retailer is not held liable

· Ex.  Wal-Mart and Kroger

ii. P’s usually win in SL

b. Retailer Liability Rule – Can’t hold the retailer liable unless wholesaler is unavailable

i. Ex. If the wholesaler is bankrupt

ii. Different states have this statute, but not all

c. (787) #4

4. Occasional sellers

a. Can bring a PL suit against them and manufacturer

b. Ex.  Flea Markets

5. Component part – if you make a component part of an item then you can be held liable

K. Real Property

1. SL doesn’t apply in these situations

L. Services

1. If a doctor and providing a service you cannot sue for SL

a. Sue for Neg. and malpractice

b. Not selling a product, giving a service

i. Ex.  Beauticians are service providers

M. Endorsers, Licensors and Franchisers

1. Endorsers are subject to negligence liability

N. Organization s that set standards

1. Negligence Liability

2. Or negligent industry standard

O. Abnormally Dangerous Activity

1. Blasting – SL

2. Crop Dusting – SL

P.  Harm other than personal injury

1.  Ex.  If b/c of an accident b/c a firestone tire blows → can get SL → economic loss

3. Ex.  If a product destroys itself and nothing else → cannot use SL, use warranty and get economic loss

4. Ex.  If product destroys other property→  SL

5. Ex.  If have a defective product and it is employed in something else (like a screw in a product) → SL

IX. Defamation
A.  Harm to your reputation

B.  2 prongs

1. Slander - oral or spoken; may or may not be actionable

a.  Have to prove special damages to recover

b.  Slander per se – “on its face”

i.  Implying the P committed a major crime of moral turpitude


ii.  Implying P has a loathsome disease

iii.  Something injurious to your business trade or profession

iv.  Serious sexual misconduct – alleging the unchastity of a woman


v.  Women can have slander per se


vi.  Must show special damages – pecuniary harm, loss of customers /s business

c.  Conduct can be slander if other people see it


i.  Ex.  Other people see that another is accused of shoplifting and she is innocent

2. Libel – written; easier to recover for

a.  All libels are actionable

C. NY Times v. Sullivan
1.  When constitutional law became apart of defamation

2. Have to balance protecting one’s reputation w/ a person’s constitutional rights

3. Have to show actual malice – knowing falsehood / reckless disregard

4. Defamation Rule for public officials

D. Gertz 

1.  Private citizens

a.  Private citizens can recover in negligence if show more than SL

b.  Can’t get presumed damage and punitive unless show actual malice

c.  Private defamation P must prove falsity or reckless disregard for the truth to recover any damages other than compensation for actual injury

2.   (899)

3. Damages

a.  Have proof

b.  Actual damages – show negligence

i.  Pain and suffering, medical, lost wages, loss rep

c.  Get punitive and presumed (the jury assumes what the damages are w/o having to prove the damages; damages you don’t have to prove)

E.  Not universal defamation = only concerned about your rep w/I your community / social group

E.  Pleading Defamation (840)

1. If obvious slander → then just plead that

2. If not obvious → (840 A – F) you have to plead these 

F.  Truth is an absolute defense to defamation



1.  P has the BOP

2. If it is true it is not actionable

G.  Some people are defamation proof – Geoffry Dahmer

H.  If you publish something defamatory about someone it has to get back to them

I.  Corp. – can’t be personally defamed, but the integrity of the company and rep. can be defamed

J.  Repetition – a person is responsible for predicted repetition; the original speaker is liable for repetition, and if you repeat it you are also liable (Note 3 pg 858)

K.  Colloquiums – can be actionable for defamation if they parallel the real person  

L. Publication
1.  To have defamation must have publication

2.  Stating the defamatory thing to a third party


a.  Someone other than the 2 parties must hear it and understand it

3. The more you prove the better

4. You can defame someone in an organization

5. Discharged employee defamation – common

6. Single publication rule – 1 yr from the time it is published you can sue (S/L)

a. One newspaper would be one publication

b. Movie – stature starts to run as soon as it is out in your locale


L.  Constitutional Law Portion

1.  Common law malice – ill will / hatred

2. Secondary publishers – (vendors, newsstand owners, library, bookstore, etc) → not liable for defamation

3. Fair comment privilege – could say stuff about public officials as long as it was a fair comment and not stating false facts (old law b/c no have New York Times)

a. Opinions are ok as long s they are based on fact

4. Public Official – all govt. employees are not public officials; perhaps police officers; federal law determines who are public officials; candidates for public office

5. Public Figures – supreme court decided to treat public figures like public officials—have to show actual malice

a. There are limited public figures → people on TV shows

6. Matter of public or general interest – Rosenbloom (875) – blew up New York Times – turning people into public figures b/c of incident
M.  Private Person and Public Concern

1.  Gertz



a.  Can recover on showing of negligence



b.  Show actual malice to get recovery

2.  Philadelphia


a.  P has the BOP


N.  Private person and private Concern



1.  Gertz





a.  Show negligence in order to recover




2.  Bradstreet
a.  Can recover presumed and punitive damages w/o actual malice – Private person w/ a private concern

b.  Changes Gertz

3. Philadelphia
a. P has the BOP - Private person and public concern – a private P must bear the burden of showing that the speech at issue is false before recovering for defamation from a media D

b. If it is clearly false or clearly true then it doesn’t matter who has the BOP

O.  Public Figures and Public Officials


1.  2 types of public figures




a.  Limited – revolves around a public controversy 

i. Parts of your life are public and parts of it are not

c. Universal – thrust themselves into the arena

i. Ex.  Tiger Woods; anything about him and his life is game as long as it is w/o actual malice

ii. Ex.  Tom Cruise

iii. Ex.  Nicole Kidman

P.  Privileges


1.  Qualified Privilege
a.  Ex.  Students have a qualified privilege to talk about their professors

b. Ex. Former employer talking about former employee

2.  Absolute privilege – complete bar to action

a.  Judicial privilege – in a judicial proceeding so part of the case


i.  Applies to judges, witness, attorneys

b. Legislative proceedings – senators, reps, hearings

d. Federal Officials – they are immune

e. State officials – they are immune

3.  Conditional (qualified) privileges (929 notes)





a.  Burden is on the D to establish privilege





b.  If you abuse these you lose them







i.  Malice

c.  can cut back on actions by public person; private persons can use this freely

d. Protection of publisher’s own interest

f. Protecting the interest of a 3rd person

i. Matters if voluntarily given or involuntarily given

g. Common interest

i. More freedom to volunteer info

ii. As long as you don’t speak maliciously you are covered

iii. Ex. 2 students talking about a prof

h. You are just reporting on the fact that it was said

i. Reporter’s privilege

ii. Privity to provide means of publication

Q.  Remedies

1.  Presumed damages – at CL available




a.  Gertz – can’t get w/o actual malice




b.  Bradstreet – don’t have to show actual malice

c.  Can be compensated for lost wages, pain and suffering

2. Mitigation of Damages
a.  Provocation can be a defense

b. If you have a lousy rep to begin w/

3. Punitive – 

a.  Gertz – show actual malice

b. Bradstreet – private person / private concerns – punitive, but for everything else show actual malice

c. BMW case

4. Nominal – if defamed and don’t really want $ but want to reestablish your good name

a.  Declaratory relief – just want a judgment to exonerate a person’s rep

b. Self help – try to correct the defamation yourself

c. Right of Response statutes – if defamed then you can demand that defamer give you equal time to defend yourself

d. Retraction statutes – if a newspaper etc. prints a retraction it mitigates the damages

e. Injunctive relief – can’t get an injunction to stop someone from printing / publishing things; just sue them afterwards

X. Vicarious Liability
A. Respondeat Superior – SL

1. Can impute liability and negligence

2. The employer is liable for what the employee does – SL – the employer is not really at fault

3. Way to get into deep pockets

4. Have an indemnification claim of employer on employee b/c employer was not liable
a. Usually employers don’t b/c employees don’t have the $, employee’s mistake and don’t want to fire, employer would turn it into insurance and then insurance would have a subrogation claim on employee

5. Enterprise Test – were you doing something that was profitable to your employer; were you doing it to further the enterprise of your employer

6. Romp and Frolic test – An employee does something for his / her own pleasure instead of for the employer and employer would not be responsible

B. Negligent Retention and hiring

1. Not respondeat superior

2. Falls directly on employer

C. Independent Contractor – someone that does work for you but not your employee

1. Ex. Your gardener, doctor, mechanic, lawyers

2. The test is control

a. Who controls what the person does

3. Paperwork could make a difference – the documents would say that this person is an independent contractor and not an employee

4. Not responsible for torts committed by independent contractor

5. Exceptions

a. Nondelegable duty

b. Negligent selection of contractor

c. Apparent authority – if you indicate that someone is an employee and they are not then you are liable, misrepresentation

i. Ex.  You go to an emergency room and you assume that the Dr. working there is an employee of the hospital and he is not – then you can sue the hospital if there is no sign disclaiming who are employees and who are not

d. Inherently or intrinsically dangerous activity

D. Joint Enterprise R2d 491 (671)

1. Four elements

a. An express or implied agreement among members of group

b. A common purpose to be carried out by group

c. A common pecuniary interest

d. An equal right of control

E. Bailments – lending or renting something

1. Ex. When you rent a car from – Hertz is a bailor and you are the bailee

2. CL – bailor is not responsible for what bailee does w/ the rented item

a. Not the rule everywhere

3. If you give someone consent to drive your car and they have an accident w/ someone – the consenter is liable – automobile consent statute
a. Ex. If you let your kid drive your car the kid lets a friend drive it and the friend wrecks it – you are liable

b. Exception

i. Omnibus clause → where the insurance still pays and it is covered if another person wrecks the car and they had consent

F. Imputed Contributory Negligence

1. Some jurisdictions will impute contributory negligence

a. Happens a lot in car accidents

2. Has pretty much died out

3. Derivative claim

a. Loss of consortium → car accident

i. Ex. If a car accident and A dies and B can sue for loss of consortium b/c it derives from the car accident

Definitely on test


Talk about all possible NIED scenarios





Eliminates the need to prove physical manifestation—it’s a given





No landowner liability on final





If a SL question use the 6 factors to weigh





Proximate cause and Products liability an be used together on exam





Proximate cause and Products liability an be used together on exam





Exam – If PL quest. And there is a warranty issue then talk about all 3 alternates if you don’t know what type of jurisdiction you are in





Exam – SL ques. Discuss the difference in the SL and Neg standards of all 3





If defenses in the ques. – then talk about possibilities in different jurisdictions





4 types (859)





Constitutional Defamation Cases


NY Times


Show actual malice


Gertz


Show actual malice to get presumed and punitive


Bradstreet


Hepps


If private person and a public concern then the BOP is on the P





If public figure / public official and a private matter – show actual malice





Exam – if ques. about public / private figure explain both but don’t have to decide; don’t talk about much








